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S I R, 

Y OUR general and extenfive ac- 
quaintance with the laws of this 
country, and particularly with that 
branch of them, to which the fol- 
lowing effay more immediately re- 
lates, was a fufficient inducement 
for me to requeft, that your name 
might fan&ion this work. But add- 
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ed to this, as you had the direction 
of my profeflional ftudies, I thought 
no perfon fo well entitled to the 
mark of refpedt, which is now offer- 
ed by the firft production of them, 
as their original promoter. With 
the higheft fenfe of the honour, 
which you have conferred upon me 
by this and other teftimonies of your 
approbation, I remain 

Your moft obedient, 
and humble Servant, 

F» W. Sanders. 

Monday , Nov. 14, 1791. 

13. Great-Jquare > Gray's Inn. 
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T HE defign of the enfuing eflliy is to 
elucidate and explain the very abftrufe 
branch of our law relating to the nature and 
doftrines of ufes and trufts. In order to ac- 
complifh this end, it has been thought proper, 
befides giving a general knowledge of ules and 
trufts, to {hew their peculiar operation upon 
the feveral conveyances now in pra&ice. 
The author, therefore, has included, in this 
clfay, a treatife upon conveyances at com- 
mon law, and thofe deriving their effect 
from the ftatute of ufes. The conveyances 
by feoffment and grant are particularly fe- 
lefted and explained as to their operation at 
the common law j thereby making ufes with 
tefpedt to them a fecondary conhderation. 

a 2 As 
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As to fines, recoveries, furrenders, &c. theif 
effeCts at the common law have been alrea- 
dy, and at large, treated of by different au- 
thors; and they are therefore in this work 
only introduced occafionally, as ferving to 
explain fome particular rule relating to 
ufes. 


In the execution of this work, and in its 
reception by the public, the author has 
every thing to fear from the confcioufnefs 
of his own inability; but at the fame time 
he has much to hope from that liberality, 
which he has already and undefervedly ex- 
perienced from gentlemen of the profeffion. 
As an incitement to the perfecting of thjs 
undertaking, he muff here apply to himfelf 
the words of Lord Bacon, who on the fame 
fubjeCt thus expreffes himfelf: “ Herein, 
“ though I could not be ignorant of the 
“ difficulty of the matter, which he that 
“ taketh in hand lhall foon find; or much 
“ lefs of my own inability, which I had 
x “ continual 
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** continual fenfe and feeling ofj yet, be- 
“ caufe I had more means of abfolution 
“ than the younger fort, and more leifure 
u than the greater fort, I did think it not 
“ impoflible to work fome profitable eflfett ; 
“ the rather becaufe, where an inferior wit 
“ is. bent and converfant upon one fubjeft, 
“ he fhall many times with patience and 
“ meditation diffolve and undo many of the 
** knots, which a greater wit, diftrafted with 
<c many matters, would rather cut in two 
“ than unknit: and at leaft, if my inven- 
“ tion or judgment be too weak, or too 
“ barren, yet, by the benefit of others arts, 
" I did hope to difpofe or digeft the au- 
£C thorities or opinions, which are in cafes 
“ of ufes, in fuch order and method, as 
lt they fliould take light one from another, 
" though they took no light from me.” 
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We£ and aCrutlSu 


W HATEVER might originally have 
been the caufes of introducing uses 
and trusts into this kingdom ; whether they 
were firlt introduced by the clergy, in order 
to avoid the ftatutes of mortmain, or whether 
they were introduced on other accounts, we 
certainly derive our primal notion of them 
from the civil law. When men began to 
judge of the principles and effe&s of the fidei- 
commijfa of the civilians, they foon found op* 
portunities and reafons for adopting, or at 
leaft endeavouring to adopt, fimilar modes of 
conveying or deviling their property, ft 
may not then be unacceptable, or altogether 
unprofitable, before we enter into our enqui- 
ries concerning the laws relating to ufes and 
B trufts. 
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tfufts, to give an idea of the civil law, as it 
ftood with refpe<5t to ufes. The word ufe in 
the civil law is applied to more purpofes than 
we find it in our law. That had its ujus- 
frutlus, and its fidei-conmijfum. The ufus- 
fruftus is defined to be “ a right to ufe or 
“ enjoy a thing which is not our own, pre- 
“ lerving it whole and entire without?'' foiling 
nomat. lib. i. “or diminifliing This kind of ufe had 
i. ’ the peculiar quality of determining by the 
■civil or natural death of the perfon who en- 
joyed it : fo that it was nothing elfe than l’epa- 
rating the right of property from that of the 
prefent enjoyment; and in this fenfe it an- 
fwers very well to our notion of a particular 
tenancy, which allows the prefent enjoyment 
to exift in the tenant, while the right to the 
Ba. ufe* 19. * inheritance remains in another But this 
uJus-fruElus was not, properly and technically 
fpeaking, called a ufe even among the civi- 
lians, for they made this diftin&ion between 
a iiJu-fruR and a fimilar kind of ufe. i. e. That 
a ufu-fru5i was the right of enjoying all the 
fruits and revenues, which the eftate, that was 
fubjedb to it, was capable of producing ; but 

• The edition of Bacon ’s reading on ufes referred to in 
the courfe of the enfuing work, is that in 8vo. 1785. 

that 
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that ufe confilled only in a right to take out 

of the fruits of the ground, Juch portion of 

them as might be confumed by ufe, and 

which was necefiary for the perfon who had 

the ufe'. Both the ufu-fru dl and the ufe c nom. nb. i. 

expired by the natural or civil death of the * 

perfon who had the right to them j which 

right was deemed perfonal d . 4 ibid. r. c. 

Thus we fee that neither the definition of a 
ufu-fru£t or ufe at all anfwers to our idea of 
tfe. The divifion of the civil law which an- 
fwers neareft to our ufe, is called by the wri- 
ters of that law fidei-commiffa h credit as, or 
fidei-commiffum univerfale. Thofe were the ap- 
pellations given to it by the Roman law, whilft 
Monf. Domat calls ir limply a direSt fubflitu- 
tion or fiduciary bequeft. This kind of ufe 
arofe upon tcftamentary donations, and it was 
called a fiduciary bequeft, or fidei-commiffa 
b^reditar, to diftinguifh it from two other 
kinds of bequefts or fubftitutions ; fo that the 
civil law acknowledges three kinds of be- 
quefts or fubftitutions. The firfjt was called 
a vulgar fubftitution ■, the fecond a pupillary 
fubftitution ; the third a direSl or fiduciary 
fubftitution or bequeft, or according to the 
Roman law a fidei-commiffum. The vulgar fub- 
B 2 ftitution 



•D#mat. lib. 5. 
Jit. x. f. 2. 


*F.f. l x. 

f. x. <le vul. e 
pup. Cub. 


f Cow. inft. 
Aft). 2. tit. 15. 


* Domat. lib. 5 

an. 2. f. r. 
•r.x. 5. 
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ftitution is defined' to be the “ inftitution 
“ of an executor who is called in default of 
ft another, who either cannot or will not take 
“ upon him that quality and is nothing more 
than the appointing one perfon as executor in 
default of another. Lucius Titius haeres efto, fi 
mihi Lucius Titius has res non erit, tunc Seius, 
hasres mihi efto f . This fubftitution differs 
from our conditional eftates only in this, that 
the condition in the former cafe is in default 
of the firft executor, but in the latter the conr 
dition is, that if the donee die without fuch 
particular heirs as are limited in the gift, 
that then the lands fhall revert to the donor 8 . 
The pupillary fubftitution allowed the father 
not only to difpofe of his own lands and 
goods to his child under age, and in default 
of him, or in cafe he died under a particular 
age, to another, but alfo the child’s own goods 
in the fame manner j thereby not only making 
. his own will, but that of his child’s alfo h . 
This kind of fubftitution very juftly gives an 
opportunity of cenfuring the prote&ioq, 
which the civil law has afforded it. The 
dire£t fubftitution or fiduciary bequeft, or ac- 
cording to the Roman law the fidei-commifld- 
k*reditas } is the laft, and indeed is the 
fubftitution which moft refembles our ex- 
planation 
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Variation of ufe or truft : and it is to this 
fort of fubftitution that we owe our firft in- 
troduction of ufes. I call it fidei-commifla 
hareditas, In diftin&ion to the generality of 
the expreffion fidei-commiftum, for this latter, I 
apprehend, alfo includes the pupillary fubfti- 
tutionh This fidei-commiffa b<eredilas feems 1 ibid.iib. 
firft to have been invented on account of tit * 1 * 
fome difability in the devifec to take lands of 
inheritance. Thus were the deportati and 
peregrini fituated; fo that when a teftator in- 
tended to leave his lands to this defcription 
of people, he was obliged to give them firft 
to his executor with terms of intreaty to de- 
liver them to the devifee or c’eftuique truft. 

This is explained by the definition we find of 
this land of truft j ,c eft ultima voluntas, qua 
“ quid verbis precariis, non civilibus per inter - 
" pojitam perjomm , alicui relinquitur k .” The k juft. i n ft. 
manner of making this fiduciary bequeft was duo. 2 ’ p *' ^ 
this, viz. “ Rogo te Luci Titi cum primum 
“ poteris haereditatem meam adire, earn Caio 
w Seio reddas, reftituas If the executor or i vide n-, m . 
heir therefore did not perform the truft repofed *£ b. 

in them, the ceftuique truft had no remedy ; 
for the truftee was bound “ nullo vinculo 
“juris, fed t&nxnxnpudorei’ that is, by his own 
eonfcience only. It is faid, that as the ceft 
B 3 ttiique 
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tuique truft had no remedy, the teftator was 
induced to ufe more ftrong, or rather more 
Jubtle terms of intreaty, and expreffed himfelf 
u Rogo te per Jalutem Augufti ,” or the like. 
This kind of intreaty was evidently intro- 
duced, that upon the breach of any truft, and 
upon complaint to Auguftus, he would be 
induced to interfere, and fee equity properly 
adminiftered, taking the breach of the truft to 
be in derogation of himfelf. When ceftuique 
truft therefore perceived the truft to be ne- 
glected, or mifapplied, he made his fuit to 
Auguftus, through whofe favour and influ- 
ence he obtained redrefs. This occupation, 
into which Auguftus was involuntarily drawn, 
muft foon have been rendered very difagree- 
able and irkfome. Upon this account Atj- 
guftus ordered the confuls, upon applications 
of this nature, to exercife the authority which 
he had formerly done. At length the cuftom 
of applying againft breaches of trufts became 
fo common, that it was thought necefiary to 
create a prastor, who fhould have the parti- 
lar power of examining into thofe matters. 
This perfon was denominated, from the office 
to juft. inft. which he held, fidei-commiflarius. Tuftinian * 

lib. 2. . # 

page 7 6 5> 766* upon this head has given us the following 
pafiage, after having made a previous men* 

tion 
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tloh of the original ftate of thefe trufts i 
« Poftea divus Auguitus primus, femel, ite- 
« rumque, gratia perfonarum motus, vel 
** quia per ipfius falutem rogatus quis dicere- 
K tur, ob infignem quorundam perfidiam, 
tf jufilt confulibus, aucloritatem fuam in- 
tc ter ponere. Quod quia juftum videbatur, 
tc et populare erat, paulatim converfum eft 
“ in afliduam jurifdiftionem. Tantulque 
“ eorum favor faftus erat, ut paulatim prae- 
“ tor proprius crearetur, qui de fidei-conv 

mifiariis jus diceretur, quem fidei-commif* 

«* farium appellant*” 

According to this Ihort account of theft 
fiduciary bequefts, we fee that they depended, 
in their commencement, upon the honefty of 
the heir or executor. They afterwards af- 
fumed a more regular and certain ocurfe. 

At length it was found proper to render 
the eftate of ceftuique truft in every relpeft 
equivalent to the legal ownership. This was 
effected by the two decrees of fenate called 
Senatus confultum Trebelhanum, et P. gafi- 
anum". The decrees here alluded to refem- “VideBa 
ble in effect the ftatute of 27 H. 8. which 19 
draws the p lleffion to the ul'c, and, as it were, 
incorporates them. Tins will come under 
B 4 our 
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our future confideration. — Indeed, if we com- 
pare the rife and hiftory of the fidei-commif- 
fa of the Roman law, to the origin and pro- 
grefs of our laws of ufes and trufts, we fhall 
find them to have a great refemblance. It 
muft be admitted that the caufe of introdu- 
cing trufts into the civil law differed from 
that which occafioned their introduction into 
this country. Their origin in the civil law 
proceeded from teftamentary difpofitions ; 
whilft it is very clear that conveyances to 
trufts ■gave us the firft notion of them. 
However, whether we convey in truft, or 
devife in truft, the idea of a truft muft be the 
fame in both cafes. With refpeft to the fi- 
dei-commiffa of the civilians, it is further ob- 
fervable, that though the niceties of ufes and 
trufts are fo much and fo generally complain- 
ed of in our law, yet the determinations re- 
lating to them in the civil law are fo nume- 
rous, that Peregrinus has written a large folio 
volume de fidei-commiflis, (and as he ex- 
prefles it) prefertim de univerfalibus, or de 
hsreditatibus. 

A ufe with us is defined to be “ a truft or 
“ confidence, which is not ifiuing out of land, 
" but as a thing collateral, annexed in privity 

“ to 
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to the eftate, and to the perfon, touching 
“ the land; fcil. that ceftuique ufe lhall 
w take the profits, and that the teretenant 
** lhall make eftates according to his direc- 
“ tions V* By this definition we fee that a 
ufe is defcribed to be a truft. This would 
naturally lead a perfon to imagine that there 
cxifted no difference between thefe two 
words } and indeed it muft be admitted that 
i ufe, in its common acceptation, generally an- 
nexes the idea of a truft, elpecially when we 
ipeak of them, as exifting before the ftatute 
of ufes. However, if we attend to the fol- 
lowing account of ufes and trufts, we fhall 
find, that even previous to the .palling of the 
ftatute of ufes, in the reign of Henry the 
eighth, there was a fettled diftindtion between 
ufes and trufts. In the enfuing pages, .1 
lhall endeavour to trace the origin and pro- 
greilion of ufes and trufts. In doing this, 
I lhall attempt to point out the difference 
between them, as known before the ftatute of 
ules. I lhall only premife in this place, that 
ufes were of a permanent, and general nature, 
and that a regular fyftem was adopted with 
relpedt to them even at the common law. 
But trufts were of a fpecial, or collufive and 
tranfitory nature, and at the common law 

they 


n i.Co. r«r. 


Viile Ba. uf 
p. EL 
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they were , and ftill are , unnoticeable, and not 
of the fmalleft confideration. 

Various have been the conjedtures con* 
cerning the period, when ufes and trufts were 
firft introduced into this kingdom. Many 
writers on this fubjedt have been induced to 
date their origin at a very early time indeed. 
Hence it is that fo me fancy they were 
known in the reign of Henry the third. This 
opinion is occafioned by the ftatute of Marl- 
’ 5a h. 3. c. 6. bridge 0 , made in the 5 2d year of that mo* 
narch’s reign, which relieves againft falfe and 
covinous feoffments, made to defraud the 
chief lords of their wards. However, this 
ftatute, I apprehend, does not warrant any 
fuch conclufion. The feoffments here allud- 
ed to were feoffments upon condition, and 
not upon irufi : and dre very words of the 
ftatute tend to fhew that the feoffor took it 
out of the power of the feoffee to injure him, 
by annexing a penalty to the non-perfjrm- 
ance of the agreement. That neither ufes nor 
trufts were known at that time is very evi- 
dent from the circumftances attending the 
fucceeding king’s reign (Edward the firft) i 
for the clergy, who were then endeavouring 
arte vel ingenio to bring lands into mortmain 

without 



( ** ) 

without licence, it feems were riot yet ac- 
quainted with the utility of ufes and trufts. 

The ftatute de religiofis p does not take any p 7 * Ed - l * 
notice of ufes or trufts ; and this ftatute was 
principally made to 'prevent alienations in 
jsnortmain. Had ules or trufts been known 
among us at that time, the clergy it is cer- 
tain would have taken advantage of the 
knowledge of them j for we may fairly fup- 
pofe that- they were more converfant in the 
civil law, than the laity. 

Some have fuppofed that trufts were re- 
ceived very early among us on account of the 
writ called cauja matrimonii pralocuti. Thus, 
if a woman had given lands in fee or for life 
to a man, to the intent he Ihould marry her, if 
the man did not marry her, the common law 
gave her this writ of cauja matrimonii pra-io- 
cuti to recover her lands \ So if the woman s f. n. b. 471, 
had given the lands to a fir anger, to the intent 
to give the lands to her, and to her intended 
hufband, the fame writ was given her, if the 
marriage did not take effedt r - This writ, r f. n. b. 47*= 
we muft oblerve, was given to the woman 
by the common law, which alone gives us 
an ample reafon to conclude that the confi- 
dence repofed in the hulband or ftranger, was 

fteither 
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neither a ufe dor a truft. For it is a rule that 
whenever a remedy is given againft ufes of 
trufts, that remedy is afforded by an exprejs 

* Toph. 77. ftatute^ and not by the common law *< Befide* 

the grant of the lands in either cafe was upoif 
a condition in law ; which condition would 
make void an eftate acknowledged by the 
common law, as a fee-fimple, or eftate for 
life, though it could not avoid an eftate 
*f.n. e. 471. cre ated by a ftatute, as an eftate tail*. It 
has been further faid that ufes and trufts were 
introduced about the reign of Edward the 

* vide Brent’s fecond ' ; but I have found nothing which 

cafe, a. Leon. 0 

ca^t^per could induce me to form fuch an opinion. 

But I think we may clearly fix the com- 
mencement of trufts in the reign of the third 
Edward. For in the firft place. Brook in a 
note upon a cafe reported in the year book 
•44EA3.2J. Q f that reign" (where feoffees fued by peti- 
tion to the king) thinks it very worthy of 
obfervation that trufts were known in thofe 
* Bro. Tit. days*. However, lord Bacon fays, that 

feoff. aL ufes. * J 

pi. 9- both this cale, and the book, of 8 . A][. (where 

a fine was levied in autre droit ) are but im-* 
tBa.nfej.23, pii ca tions of no moment 7 . But granting 

" 4 * 

that thefe cafes are but implications of no 

* jo £d. j. c. s» moment, yet the ftatute 50 Ed. 3.* clearly 

proves 
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proves that fipectal trufts were then in pra&ice* 

By that ftatute we find that divers people, in 
order to cheat their creditors, made fraudulent 
conveyances to their friends upon truft and 
collufion, to have the profits at their difpofal. 

The ftatute runs thus: — ft Becaule that di- vide * Rid* 
vers people inherit of divers tenements, 3 ’ 

* c borrowing divers goods in money, or in 
f* merchandise of divers people of this realm, 

,f do give their tenements and chattels to 
ct fheir friends by collufion thereof to have the 
“ profits at their will, and after to flee to the 
* c franchife of Weftminfter, St. Martin le 
“ Graund of London, or other fuch privi- 
ledged places, and there do live a great 
time with an high countenance of other 
“ man’s goods, and profits of the laid tene- 
“ ments and chattels, ’till the faid creditors 
“ lhall be bound p take a fmall parcel of 
t( their debt, and releafe the remnant : It is 
* f ordained and afiented, that if it be found 
u that fuch gifts be fo made by collufion, 
t% that the faid creditors lhall have execution 
** of the laid tenements as if no 'fuch gifts had 
“ been made.” 

With relpeft to this ftatute, I muft obferve, 

|feat though the word trufi is not mentioned 

in 
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in it, yet it is very evident that the convey- 
ances, which it complains of, were upon 
fraudulent trails. But the trails here allud- 
ed to were not properly lpeaking ufes , as I 
fhall attempt to Ihew in a fubfequent page. 
Conveyances, however, of a limilar nature 
were loon after put in praftice. In the be- 
ginning of Richard the fecond’s reign, we 
find that people, in order to defeat the ac- 
tions of thofc who had a right of aftion 
againft them, as being in poffelfion of lands, 
made fecret conveyances, by which means 
the demandant was ignorant againft whom to 
bring his adlion. To remedy this milchie£ 
•’ijiich.s.c. 9 . a ftatute b was made, authoriling the de- 
mandant to bring his adlion againft the pernors 
of the profits, 

The tr lifts hinted at in this as well as the 
50 Edw. 3. are not ujes. Thefe trulls are 
of a fpecial, and tranfitory nature. They had 
not the permanent quality of a ufe. The true 
diftinftion, I take it, between ufes and trulls, 
when both were in their infancy, and until 
the ftatute of ufes was palled, confided in 
this, viz, a ufe was properly lo called, when 
a man made a feoffment in fee to a friend, by 
which the poffeffton or Jetfin being transferred 

to 
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to the feoffee, the feoffor placed a confidence 
in him to permit fuch perfon -or perfons as 
he Ihould or had named, to receive the pro- 
fits ; and alfo to make fuch legal eftates as 
fuch perfon or perfons ihould direft. This 
confidence was the ufo : for here the feoffee 
had a permanent cftate in fee in the lands, fub- 
je<£t, however, to the ufe, or diftribution of 
the profits. This ufe , on account of its di- 
viding the land into two eftates, viz. an eftate 
in the land, and an eftate in the ufe or profits, 
was reduced into a regular fyftem. But a 
truft did not, in its original meaning, make 
this regular divifion of property into ufe and 
pofieflion, but it rather fignified, that a man 
had made a conveyance of his lands to ano- 
ther, by which conveyance he not only gave the 
pojfejfion, but aifo the ufe, or right to take the 
profits, to the grantee : but there was a kind 
of perjonal truft repofed in the grantee, that 
he would retain both the poflefiion and ufo 
in order to anfwer fome J 'pedal intent or pur- 
pofe. I will not give, as an inftance of this 
kind of truft, the trufts complained of in the 
two above-mentioned ftatutes ; for the con- 
veyances they allude to feem indeed to make 
a fraudulent divifion of the poflefiion, and 
profits— -though I muft obferve, with refpett 
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to them, that ufes are not now reckoned to 
be of a fraudulent or covinous nature, and that 
thefe conveyances in truft to deceive credi- 
tors would at this day be prefumed to trans- 
fer the life to the grantee before the fpecial 
trujl could be fatisfied. But to put a plainer 
cafe, if a conveyance was made to a man, in 
truft or to the intent to make another con- 
veyance to a third perfon, here the truft pla- 
ced in the grantee was not to pay over the 
profits, but to difpofe of the profits^ and the 
poffeflion ; This truft was then of a fpecial , 
tranfitory, nature, and not a ufe. I fay it was 
not a ufe before the ftatute, becaufe fuch a 
truft or intent would not now be executed by 

*shep.r. jot. the ftatute*. For if we confider this cafe as 

5. 

happening fince the ftatute of ufes, it will place 
the diftin&ion I have taken between a ufe 
and a truft in a ftill more accurate point of 
view. If a man by recovery, fine, or feoff- 
ment, conveys lands to one (without declar- 
ing any ufe, and there being>jio confidera- 
tion), in truft or to the intent that he lhould 
convey to a ftranger j in order to make this 
conveyance, and to perform the truft t the 
grantee muft have in him both the ufe and 
f D Jp$°n % though the former is not exprefsly 

'a. in marginc. ^ declared 
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declared to him *. Now, as the ufe is not ex- 
prelsly declared to the grantee, and as by a 
conftru&ion of. law the ufe is implied to 
be in the grantee, it is very plain that the 
execution of the ufe is but a preliminary and 
neceffary ftep towards the performance of 
the truft. Conftruing the ufe to be in the 
grantee in this cafe fmce the ilatute, is only 
to give that efficacy to the intent of the con- 
veyance, which it muft have had before the 
introduction of ufes, when the pofiejfion and 
the right to the profits paffed by a conveyance 
of the land. However, the dofrrine of ufes 
has certainly made an improvement in this 
kind of conveyance in truft: for it is faid, 
that if a man makes a conveyance to the in- 
tent to make another conveyance, without 
declaring any ufe, and the grantee does not 
make the conveyance in a convenient time, 
then the ufe will refult to him who made the 
conveyance and thereby render the perform- a py. l66> 
ance of the truft impoffible. I muft alfo mars ' 

* According to Holt , J. C. if a feoffment is made, or 
fine levied to a man and his heirs, to anfwer a particular 
intent, or fpecial trull, the eilate is in. the feoffee or conu- 
zee, by way of common law, and not by way of ufe, and 
after the intent is effected, the ufe will arife from the feof- 
foi'i or comtzor bv conltru&icn of law. Gilb, Rep. 1 6, 1 7 . 

C obferve 
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obferve that the words, truft , confidence *, eft* 
f , may of themfelves in fome inftances 
create a ufe, elpecially when the intention of 
the parties appears to favour fuch a conftruc- 
tion. Therefore the cafe cited in the margin 
of Dyer 8 does not contradict the foregoing 
remarks j for it appears, by the indentures to 
lead the ufes of the fine in that cafe, that the 
intention of the parties was that the conuzee 
Ihould ftand feifed to fuch ufes, as the conuzor 
fhould appoint ; and of courfe the ufes were 
executed by the ftatute upon fuch appoint- 
ment. 


So likewife, if a man is enfeoffed to die 
intent or in truft to be re-enfeoffed, or to the 
intent to be vouched 1 ', or to the intent to 
fuffer a recovery none of thefe intents, or 
truft s, are ufes*. For indeed in all thefe 
cafes, as in the firft, the land and the ufe 
muft be confirmed to remain in the grantee, 
in order that the truft or intent may be exe- 
cuted. But the reader will better underflrand 
thefe diftinCtions as he proceeds in the follow- 
ing account of ufes j for the ufe and the land 
are now fo entirely connected together, that 
in order to perform any of thefe trufts or in- 
tents, the ufe as well as the land muft pals to 
the grantee 


Ufes 
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Ufes were certainly introduced in die reign 
t>f Richard the fecond. Soon after his com- 
ing to the throne, a ftatute was made* which 
provides, that no alien lhould purChafe any 
benefice or occupy the fame, either to his own 
uie, or to the uje of another”. This is the “J Rich ’ *• 1 
firft ftatute, which exprefsly mentions the word 
tife. The next experimental ftep with relpeft 
to making conveyances to ufes was tried by 
the clergy, in order to avoid the ftatutes of 
mortmain; for though they could not buy 
lands in their own names, yet they thought 
they might fo far evade the ftatutes by obtain- 
ing grants, not dire&ly to their religious 
houfes, but to the ufe of their religious houfes : 

But the legiflature foon interfered, and, by a 
ftatute made 15 Richard 2. c. 5. it was en- 
acted, that the lands fo purchafed to ufos 
lhould be amortized by licence from the 
crown, or fold to private perfons j and that 
ufes fliould be fubjeft for the future to the 
ftatutes of mortmain, and forfeitable like the 
lands themlelves. 

The ufes mentioned in thefe two ftatutes 
were of a permanent nature, and the purpofes 
for which they were created, and their known 
power of evading the law, certainly gave us 
C 2 the 
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the idea of continuing them. The causes* 
however, of their continuance after thefe two 
ftatutes, and the favourable conftru&ion, 
which they have received at times, mult be 
owing to the purpofes for which they were 
created direftly after thefe two ftatutes. The 
ufes complained of in thefe ftatutes were cer- 
tainly of a covinous, though permanent nature. 
But we cannot wonder why the clerical chan- 
cellors of thofe days encouraged their com- 
mencement. The ftatutes of mortmain af- 
fe&ed themfelvcsj and in aiding their bre- 
thren in evafion of the ftatutes, they aflifted 
their own intereft. But the encouragement, 
which the chancellors gave to ufes was of no 
avail, and the inventors of ufes derived very' 
little advantage from their contrivance. The 
legiflature was determined that ufes Ihould 
never be of fervice to the two purpofes for 
which they were introduced. Therefore, 
though they originated in covin, yet their 
continuance proceeded from very equitable 
motives, as will be Ihewn hereafter. Upon 
this account, or realon of the continuance of 
ufes, it is, that we do not allow at this day a 
1 Ba. »fes. 8. ufe to be confidered as bein" covinous or 

u * 

collufve. Therefore lord Bacon makes a 
diftinCtion between covin , confidence (or trujl ) 

and 
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and ufe k , which diftinftion he fays ihould not k ibid. 8. 
be confounded. 

The introduction then of ufes certainly ori- 
ginated in fraudulent circumftances : upon 
this account we may naturally fuppofe that 
they received no countenance from the courts 
of law or the legijlaturc. And as the courts of 
equity were principally inftituted to prevent 
fraud , they could not (however the chancel- 
lors of thofe days might be induced to aft to 
the contrary) confiftent with their publick 
conduft and office, give their entire fupport 
and fanftion to tranfaftions, the produftion 
of fraud. So that while ufes continued in this 
ftate, there could be but very few (if any) 
rules adopted with regard to their conftruc- 
tion ; at leaft the books are filent upon this 
head. It muft be remembered that the dis- 
putes between the houfes of York and Lan- 
cafter originated in the reign of Richard the 
fecond. Their unfortunate quarrels had de- 
luged the kingdom in blood. When then 
the inducements of fafety, or the rage of 
party, influenced men to embrace one fide or 
the other, ftill the anxiety, which men pof- 
fefled to retain their fortunes and eftates in 
their own family, perhaps through pride, and 
C 3 perhaps 
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perhaps from kinder motives, led them to 
feek means of preferring their eftates from 
forfeitures, before they ventured to enter into 
thefe civil broils. T o effe&uate thefe wilhes, 
nothing could happen more opportunely than 
the idea of giving their eftates to one indif- 
ferent perfon, to the ufe of the perfons who 
were intended to be benefited by the truft. 
Now there appeared two ways of limiting 
thefe eftates to ufes. The moft plain and 
Ample was that of giving or conveying lands, 
in the life-time of the grantor, to fuch ufes as 
were directed in the deed, or by parol figni- 
fication: Whilft the other ferved to give a 
power over ufes that was not fuffered by the 
common law over the lands — that of deviling: 
for though the lands were . not permitted to 
be devifed by will, yet it was thought, that if 
a man made a feoffment to fuch ufes, as he 
ihould by his will appoint, though this could 
not operate as a devife of the lands them- 
felves, yet certainly it could as a devife or 
appointment of the ufe, which appointment 
would be binding in confcience. By either 
of thefe difpolitions it was thought the lands 
would be faved from forfeitures. The caufes 
then which induced men to continue ufes at 
this period were extremely different from their 

produftion. 
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production, T he original production of them 
was occafioned by fraud — the continuance 
of them proceeded from that anxious fenfa- 
tion, which it is hoped every honeft perfon 
poflefies. Here then was an ample field for 
that court, which is particularly inftituted to 
obferve the confciences of men, to exert its 
influence. It had an opportunity of diftri- 
buting an equitable protection to thole which 
the extremum jus of the common law denied, 
and of this opportunity, we have reafon to 
believe, they took the mod favourable ad- 
vantage: for it is fuppofed, that about the 
reign of Edward the 4th, the courts of equity 
began to adopt a regular fyftem with regard 
to ufes For in the year books of, that mo- j vide Ba u 
narch’s reign we find many cafes relating to ,7< 
ufes m . However, there were cafes exprefsly >» vide 5 e< 
relating to ufes before this period : though, s Mw.** 5 
lord Bacon fays, there were not above fix in 
all But to proceed in our hiftorical pro- n Ba. ufes. 1 
grefs of ufes, from the 15 Richard 2. to the 
reign of Henry 6. the ftatute book feems to 
be very filent on this head. Therefore, very 
few alterations and innovations could have 
been made in the learning of ules, with regard 
to their equitable conftruCtion or abufe of 
juftice. The ftatutes of 4 Henry 4. c. 7. 

C 4 and 
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and 1 1 Henry 6. c. 3. (which indeed are the 
only ftatutes I can find relating to ules, dur- 
ing thefe reigns, and that of Henry the 5 th) 
were only enaded to confirm and enlarge the 
1 Richard 2. c. 9. which we have before 
explained. The 5th cap. however, of the 1 1 
Henry 6. (hews that the knowledge of tr lifts 
had taught the cunning part of men a very 
fubtle manner of committing injuries with 
impunity, contrary to the eftablifhed laws of 
the country. It feems that tenants for lives 
or years, who were fubjed to adions of 
wafte by the reverfioner, upon their com mil- 
lion of it, had taken advantage of the dodrine 
of ufes and trufts, in order to efcape the pu- 
nifhment, which otherwife ought to have 
been inflided upon them by the perfon who 
claimed the reverfion and freehold. To this 
intent they conveyed their eftates to their 
friends in truft for themfelves, and after that 
they committed wafte and deftrudion on the 
lands at their pleafure ; they ftill continuing 
to occupy the premifes, and take the profits 
to their own ufe : for the reverfioner being 
ignorant of the legal owner of the lands, did 
not know againft whom to bring his adion. 
But the legiflature foon put a ftop to this in- 
vention. For by the 5. c. of Henry 6, “ it is 

w ordained 
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t( ordained and eftablilhed, That they in the 
“ reverfion in fuch cafe may have and maia- 
tc tain a writ of wafte againft the faid tenants 
“ for term of life, of another’s life, or for years, 
“ and fo recover againft them the place waft- 
« ed, and their treble damages for the walte 
“ by them done, as they ought to have done 
“ for the wafte committed by them before 
“ the faid grant and leafe of the eftate : Pro- 
“ vided always, That this ordinance hold not 
“ place, but where the firft tenants, before 
“ the leafe and grant of their fiid eftates, in 
“ the manner and form abovefaid were pu- 
(t nilhable of wafte ; and alfo, where after 
“ the faid grant and leafe the laid firft 
“ tenants of the faid lands and tenements 
“ take the profits at the time of the wafte 
“ done to their own proper ufe.” But thcle 
conveyances by thcle tenants for lives and 
years, were more properly conveyances in 
trufi than to ujes, as I lhall in another part 
of this effay endeavour to Ihew. However, 
thcle are the on’y ftatutes relating to ufes and 
trulls during thefe three reigns. Indeed, in 
Henry the fifth’s time there is no ftatute 
concerning them. There are alfo very few 
reports of cafes in the year books at this 
period touching this learning. There are a 

few. 
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few, and amongft thofc are 1 1 Hen. 4. 5, 
45. 5 Hen. 5. 3. b. 


From the 1 1 Hen. 6. to the reign of Richard 
the third, which includes the fpace of fifty 
years, the ftatute book is totally filent on the 
fubj . cl of ufes. From this circumftance Lord 
Bacon thinks that unqueftionably ufes were 
»Ba.pfcs. *7. jnoft favoured about that time 8 . Indeed 
there is great reafon to believe that that ac- 
tually was the cafe ; efpecially if we confider 
the ftatute made in the firft year of the reign 
of Richard the third. In order to give fome 
idea of the caufes of enabling that ftatute, 
we muft neceffarily anticipate here a few ob- 
fervations, which were intended for another 
place. Indeed to underftand it properly we 
lhould confider the whole nature and different 
fituations of the feoffees, and ceftuique ufe. 
But the full confideration of that muft be de- 
ferred till we have finifhed our hiftorical ac- 
count of the ftatutes relating to ufes. Suffice 
it at prefent to obferve, that the power of the 
feoffees, about this time, was much more 
confidential than it ftood juft before the 
making of the ftatute 27 H. 8. c. 10. But 
this is not to be wondered at, if we remem- 
ber their original inftitution. I lhall now 

only 
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only (peak of the power of the feoffee an4 
ceftuique ufe with refpeft to alienation. At 
this period the feoffees not only poffeffed the 
whole eftate in the land p , but alfo, like abfo- 
lute owners, had the whole ability to give or 
jdifpofe of it as they pleafed. In lhort they 
were reckoned in many cafes as complete 
proprietors of the land (as will be fhewn 
hereafter) with this difference only, that if 
they had granted the lands without notice, of 
without a good confideration q , that in either 
cafe the fecond feoffees would have been 
feifed to the former ufes, in the fame manner 
as the firft feoffees were. And moreover, it 
feems that the ceftuique ufe could always 
have compelled the feoffees or terctenants 
to make fuch conveyances as he fhould di- 
red, either by executing the ufe to himfelf, 
or by transferring the land itfelf to another 1 . 
But this he was only compellable to do by 
fubpcena out of chancery'. Still, however, 
the feoffees, until fuch compulfion by the 
court of chancery, could make feoffments for 
a bona-fide confideration, and without no- 
tice; which feoffments would "be good againft 
the ceftuique ufe, and all others \ But not- 
withftanding this power of the feoffees, the 
ceftuique ufe might have aliened, or trans- 
x ferred 
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ferred his ufe by the common law j that is, 
he might have transferred the ufe or equita- 
ble right to the profits of the lands to ano- 
t Ba. ufes. is. ther '. But the alienee or purchafer was in 
the fame precarious fituation, with refpedt to 
the feoffees, as the ceftuique ufe himfelf was ; 
for as to the pofTefiion of the land, that he 
could not meddle with or difpofe of, unlefs 
by fuit in chancery, or by permiffion of the 
feoffees ; and even if the feoffees fuffered 
him to be in poffelfion, and being fo, he 
made a feoffment, this feoffment was fup- 
pofed not to pafs the lawful pofTefiion to 
the feoffee, without the concurrence of the 
firft feoffees. Whereupon the firll feoffees 
ufed to enter upon the fecond feoffee, which 
caufed the parties to leek relief in equity, 

* ciib. ufes. 17. and occafioned the utmoft vexation v . Up- 
on which account it is natural to fuppofe 
that many new cafes arofe upon the doc- 
trine of ufes, or, as ir has been expreffed, we 
may imagine, that the “ confciences of the 
fc feoffees, and others who were trailed, be- 
“ came too large, and would not perform the 
*i.Co. loi.b. “trulls repofed in them".” To remedy, 
therefore, thefe inconveniences, and to give a 
better fecurity to bona-fide purchafers (and 
not, as is generally believed, to afford greater 

advantage^ 
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advantages to the ceftuique ufe than he pof* 
felled before) was the ftatute of Richard the 
firft enadted. The ftatute recites, “ Becaufe, 
“ that by fecret and unknown feoffments 
“ great unfurety, trouble, cofts, and grievous 
“ vexations do daily grow betwixt the king’s 
" fubjedts, infomuch that no man that buyeth 
“ lands, tenements, rents, fervices, or other 
“ hereditaments, nor women which have 
tf jointures or dowers in any lands, tenements, 
K and other hereditaments, nor the laft will 
<f of men to be performed, nor leafes for 
u term of life or years, nor annuities granted 
" to any perfon or perfons for their fervices 
“ for term of their lives, or otherwife, be in 
“ perfedt furety, nor without great trouble 
“ and doubt of the fame, by reafon of fuch 
“ privie and fecret feoffments : For the re- 
“ medy whereof it is ordained, eftablifhed, 
<c and enadted, by the advice of the lords 
“ fpiritual and temporal, and the commons 
K in this prefent parliament affembled, and 
<c by authority of the fame, That every eftate, 
“ feoffment, gift, releafe, grant, leafes and 
<f confirmations of lands, tenements, rents, 
“ fervices, and other hereditaments, made or 
“ had, or hereafter to be made or had, by 
“ any perfon or perfons being of full age, of 

“ whole 



( 3 ° ) 

* whole memory, at large, and not in durefs* 
“ to any perfon or perfons, and all recoveries 
“ and executions had and made, fhould be 
“ good and effedtual to him to whom it is lb 
“ made, had, or given, and to all others to 
" his ufe, againft the feller, feoffor, donor, 
“ or granter of the fame, and againft the 
“ fellers, feoffors, donors, or granters, and 
“ his and their heirs, claiming the fame only 
“ to the ufe of the fame, as heir or heirs to 
“ the fame fellers, feoffors, donors, or gran- 
“ ters, and every of them, and againft all 
** others having or claiming any title or in- 
“ tereft in the fame, only to the ufe of the 
“ fame feller, feoffor, donor, or granter, or 
“ fellers, donors, or granters, or his or their 
“ laid heirs, at the time of the bargain, fale, 
“ covenants, gift, or grant made : faviiig to 
“ every perfon or perfons fuch right, tide, 
“.aftion, or intereft, by reafon of any gift in 
“ tail thereof made, as they ought to have if 
“ tiiis act had not been made.” 

This ftatute was evidently intended for the 
bcnclic of purchafers, by giving the ceftuique 
ufe an alienable power over the poffeflion, as 
well as the ufe. But the intention of the le- 
giflature in befriending the purchafer in this 

manner 
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manner was entirely fruftrated : for the ftatute 
does not take away the power of the feoffees 
to make feoffments, as they did before 
the ftatute*: for the eftate of the land con- 
tinued in them, till a difpofition of it, either 
by themfelves, or the ceftuique ufe. The 
ftatute only encreafed the power of the cef- 
tuique ufe, making his feoffment valid againft 
thole of the feoffees, which was not fo before 
the aft. The eftate then in the lands re- 
maning in the feoffees, they found means, 
contrary to the truft repofed in them, to 
make fecret and covinous feoffments, pre- 
vious to any difpofition made thereof by the 
ceftuique ufe, whereby the ceftuique ufe was 
difabled from executing that p iwer which 
the ftatute meant to afford him. Be- 
lides this inconvenience, there was a ftill 
greater one produced by this ftatute; for it 
often occalioned a kind of double-handed 
proceeding, or fraud in both the feoffees and 
ceftuique ufe. The feoffees had a power 
over the pofielfion by the common law, and 
the ceftuique ufe by the ftatute. They 
therefore oftentimes, by collufion', made fe- 
cret and different feoffments, which prevent- 
ed and defeated each others alienation, and 
thereby deceived purchafers. But though 

the 
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the intent of the ftatute was overturned in 
this refpeft, yet it unavoidably produced 
new cafes, and required particular expofi- 
tions. I fhall, therefore, by way of digref- 
fion from the ftatute account of ufes, make 
a few obfervations concerning this ftatute. 

It has been a queftion of fome import- 
ance, and perhaps not yet decided in our 
books, whether any or what part of the an- 
tient eftate, which was in the feoffees before 
any difpofition by the ceftuique ufe, ftill con- 
tinued in them after the feoffment or aliena- 
tion by the ceftuique ufe. This is, how- 
ever, a queftion which mull be governed by 
circumftances ; that is, there may be one 
cafe, as I take it, where all the eftate and 
right of entry may be entirely out of the 
feoffees by the conveyance of ceftuique ufe, 
whilft in another cafe at leaft a right of entry 
may continue in the feoffees, notwithftanding 
fuch alienation by the ceftuique ufe. As an 
inftance of the former cafe, if ceftuique ufe 
in fee fhould make a feoffment in fee, accord- 
ing to die i Richard 3. c. 1. it feems that 
the whole intereft of the feoffees is taken 
away, and given to the fecond feoffee, and 
therefore not any eftate remains in them. 
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Upon this principle it has further been held, 
that if there be ceftuique life in fee, and he 
makes a feoffment in fee upon condition of 
re-entry, and afterwards the condition is 
broken, and the ceftuique ufe enters, after 
this entry he fhall retain the lands for ever 
againft the feoffees 1 . For their intereft in r * H - 7. fo. 

0 25. Bru. tit. 

the lands is divefted by the feoffment of cef- feoff, *i. uf. pi. 

J ,8. Co. Litt. 

tuique ufe. The reafon of this cafe how- xoj.a. 

ever feems to differ from another of the fame 
nature ; for if a baron, feifed in right of his 
wife, makes a feoffment upon condition, and 
enters for the condition broken, the right of 
the wife is not thereby extindl *. * 5 r 5- 

1 b.6. a. Vid. 

alfo Co. Litt. 
30. b. 

But though the law flood thus with re- 
fpeft to the alienation of a ceftuique ufe in 
fee by the ftatute of 1 Rich. 3. yet we muft 
make a diftin&ion when ceftuique ufe had 
only a particular eftate in the lands, as for 
term of life, &c. with a remainder over, or 
where he was tenant in tail with fuch a re- 
mainder. For, I apprehend, that after the 
death of ceftuique ufe, and after his feoff- 
ment, the feoffees had a right to enter to re- 
vive the former ufes j which clearly fhews 
that either the remaining part of the ufe* 
after the particular eftate of ceftuique ufe 
D was 
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was determined, continued in them, or if it 
was entirely out of them, that they had a 
right to reveft it after the demife of ceftuique 
ufe by their entry. This diftinftion however 
has been doubted by fome, who thought that 
the feoffees would have had no title of entry 
after fuch a feoffment or other alienation. 
The cafes cited to authorize this laft dodtrine 
are chiefly taken from Dyer’s reports. 

Thus, in a cafe in the feventh year of Ed- 
ward the Sixth’s reign, where one Davis being 
feifed in fee enfeoffed J. L. and others in fee, 
in the 19th year of Henry the 8th, to the ufe 
of his wife for life, remainder to his brother 
in tail, remainder to B. H. in tail, remainder 
to the right heirs of the feoffee. Afterwards, 
in 24th Henry 8. Davis and his wife levied 
a fine with proclamations to Sir H. W. and 
others in fee, to the uje of Sir H. W. and 
his heirs in fee. The brother, the firft in re- 
mainder, joined in the fine in the 32 Hen. 8. 
Sir T. W. Ion and heir of Sir H. W. bar- 
gained and fold the lands to the king in fee. 
After this the brother died, and then the 
wife died. J. L. the furviving feoffee, 
brought his petition, and this matter was 
found by the verdift, In arreft of judg- 
ment. 
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ment, it was alledged for the king, that thfl 
petition did not lie for the feoffee, becaufe 
. the fee fimple in the ufe was lawfully con- 
veyed away by the feoffor to Sir H. W« 

And therefore lie could not enter to revive 
the ufes, becaufe he could not be feifod of 
the fee fimple in the fame manner as he was 
before the alienation. However, this cafe 
does not appear to be determined ; and 
therefore Dyer adds, “ Et ideo quaere inde." 

However, in a cafe fent out of chancery Dyer 3 * 9 . L 

. 330 a. An. 1$ 

for the opinion of the judges, they decidedly & ^ kiiza. 

. ; - / , Via, alfo Dyer 

were in favour or this opinion. It was thus : j8 . ». 
there was ceftuique tife in tail, remainder 
over in tail, remainder to the firft ceftuique 
ufe (in tail) in fee. Ceftuique life in tail be- 
fore the 27 H. 8. made a feoffment to the 
ufe of himfelf for life, remainder to his firft 
fon (being heir in tail) and his wife for their 
lives, remainder to the heirs of their bodies, 
remainder to the ufo of the right heirs of the 
feoffor. The feoffor died, and the firft feoffee 
entered to revive the firft ufes in tail. Dyer 
and Manwood were both of opinion, that 
the efttry of the feoffees was unlawful j for 
that the fee fimple in the ufe was lawfully 
transferred, and the right of the feoffee® 

D n bound 
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bound by the ftatute of i Rich. 3d. 
Therefore, by their entry, the feoffees could 
not have their former eftate ; that is to fay, 
the fee Ample. This opinion was fent into 
chancery by thofe judges. 

This laft cafe is the only one of moment 

• Hob. *56. on that fide of the queftion, and Hobart* 
fpeaking of it, calls it “ a ftrange cafe.” We 
will now confider the cafes on the other part. 
In the beginning of the reign of Henry the 

b Bro. tit. feoff. feventh b , we find it exprefsly laid down, 

al. ufes. pi. 22. # * 

4 Henry 7. 18. that if ceftuique ule in tail, or ceftuique 
ufe for life, makes a feoffment in fee, then 
this feoffment paffes the ufe only during the 
feoffee’s life, and is confequently no forfei- 
ture : for after the feoffor’s death, the feoffees 
may re-enter to reveft the ufes. This cafe 
is prior in point of date to either of thofe 
cited from Dyer ; and this praftice and opi- 
nion it feems, was regularly adopted until 
the latter part of the reign of Henry the 

‘•Bro. tit. fines, eighth: for Brooke' tells us, during that 

pi. i© 7 . 0 

vide ajfo Dyer monarch's reign there was no occafion for 

57. b. p. 1. as 

to a lcafe by entry or claim, within the five years, to 

ceftuique ufe • % n , . . . _ . r * 

for life. avoid a fine levied by ceftuique ufe for life 
with proclamations ; for the fine was ,a mere 
grant of his eftate, and no forfeiture. This 

idea. 
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idea, that neither a feoffment nor fine by cef- 
tuique ufe for life amounted to a forfeiture 
of his eftate, muft be accounted for on thefe 
grounds j— that by the feoffment or fine only 
the ufe paired to the grantee, whilft the legal 
eftate remained in the feoffees ; or that the 
ufe and legal eftate paffed to the grantee dur- 
ing his life, whilft the remainder continued in 
the feoffees j or, laftly, that by the fine or 
feoffment in fee the whole ufe in fee paffed 
to the grantee, and the whole legal eftate 
in fee paffed alfo to him during the life of cef- 
tuique ufe ■, after which period the feoffees 
had a right to enter, and thereby to reveft 
the legal eftate in themfelves, and to revive 
the old ufes. This laft reafon feems, how- 
ever, the moft acknowledged one. And in- 
deed it appears conSftent with the fpirit of 
our law, that the feoffees fhould be conftrued 
to have had a right to enter to reveft the ufe 
after ceftuique ufe’s death ; for, I apprehend, 
that unlefs fuch a conftruftion had been 
made, the ceftuique ufe in remainder could 
have no remedy againft the feoffment of cef- 
tuique ufe for life: which would render the 
ceftuique ufe in remainder in- a much worfe 
iituation than that of a remainder man in 
pofieffion. This conjecture, I think, is war- 
D 3 ranted 



* Moor© 3$. 39, 
f* j f 


PIowH. ^4* to 
353. jo 


< 3 « ) 

ranted by a cafe in Moore’s reports 
where a man made a feoffment in fee to the 
ufe of one in tail, remainder to the right heirs 
of tenant in tail in fee. Tenant in tail made 
a feoffment in fee: the feoffee died, and 
then the ceftuique ufe in tail died. The 
feoffees entered to revive the firft ufes ; and 
upon a doubt arifing in the breaft of the 
judges, whether this entry by the feoffees 
was lawful, they clearly held, that the heir of 
ceftuique ufe in tail had no remedy, but by 
the entry of the feoffees. Now we fee by 
this cafe, that the heir in tail of ceftuique ufe 
had not the remedy by a formedon , which is 
allowed to (he heir in tail of a tenant in pof- 
feflion : Therefore it would be hard to take 
from him that remedy (by entry of the feof- 
fees) which alone was afforded him. 

But Delamere’s cafe feems to have fettled 
this point with refpedt to the right of entry 
of the feoffees. So far as it relates to the 
prefent queftion, it was thus ; R, D. in the 
13 H. 8 . enfeoffed T. S. and others in fee 
to the ufe of himfelf and his wife, and the 
heirs of their two bodies j and in default of 
fuch iffue remainder to R. D, in tail ; re- 
mainders over. R. D. in the a6th H. 8. en- 
feoffed 
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feoffed W. D. in fee ; afterwards R. D. died, 
and the heir of the furviving feoffee entered 
to revive the antient ufes. And upon fblemn 
argument, it was held that the entry of the Piowd.35r. 
feoffees was lawful. It was faid in this cafe, 
that by the feoffment of R. D. the fee fimple 
in the lands pafied, but that after the death 
of the feoffor the feoffees might re-enter to 
revive the antient ufes ; but that although diis 
right of entry remained in the feoffees, yet 
until their regrefs the fee fimple was out of 
them. This cafe then feems to clafh with 
that cited from Dyer'. But fir Edward * 15*1* Eliza. 
Coke gives the preference to this, who fays, 
that this was determined upon folemn argu- 
ment; whereas that from Dyer was only 
the opinion of the judges, without any argu- 
ment f . f I Co. liS. b. 

129. SI. 

However, upon an attentive perufal of De- 
lamere’s cafe, I think it may be deemed con- 
fident with that taken from Dyer ; for whe& 
the counfel in Delamere’s cafe faid that the 
feoffees might enter after the feoffor’s death, 
it was alfo obferved that they might enter if 
there was no obftacle befides the feoffment *; t piowd. 351. 
for the feoffment was good by the ftatute 
agajnft all claiming any title or intereft in the 
D 4 lands 
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lands only to the ufe of the feoffor or bis heirs . 
Now when the feoffor died, the feoffees did 
not claim to the ufe of the heirs of the 
feoffor, but to the wife of the feoffor; in 
which cafe the feoffees were neither reftrain- 
ed by the ftatute, nor the common law. 
Whereas, in the cafe from Dyer, the firft 
feoffees certainly did claim to the ufe of the 
heir in tail of ceftuique ufe. Therefore, by 
the ftatute the right of the feoffees was 
bound i and as they could not enter, the heir 
in tail had no remedy, according to the cafe 
in Moore h . W ith this diftiniftion then between 
the two cafes, they both may well ftand to- 
gether, and may ferve as authorities in fuch 
cafes. Indeed, if we confider the woids of 
the ftatute, it does not appear, that they will 
admit of any other conftruftion. 

A feoffment then by ceftuique ufe in tail, 
after the ftatute of Richard the firft, appears 
to have had the fame operation in barring the 
claims of the iffue, as a fine would have had. 
I fay, as a fine would have had, becaufe, 
though it was at firft doubted, whether it 
would have that effeft, yet it was fettled that 
a fine properly levied would completely bar 
|he iffue in tail of ceftuique ufe ; and alfo the 
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entry of the feoffees, whilft they claimed to 
the ufe of the ijfue. But according to the doc- 
trine in Delamere’s cafe, neither the feoff- 
ment nor the fine would bar any remainder 
expectant on the determination of the eftate 
tail ; for whenever the tail ceafed, I appre- 
hend the feoffees had a right to enter to re- 
vive the antient ufes ; for then they would not 
claim to the ufe of the feoffor, or his heirs, 
but to the ufe of a ftranger. I muft here 
obferve, that Gilbert in his treatife on the * Giib. ufes. 31- 
law of ufes and trufts, fcems to have been in 
an error when he afierts, that a recovery fuf- 
fered by a ceftuique ufe in tail, did not, after 
the ftarute 1 Richard 3, bind the iffue in tail. 

For though it was queftioned fc in the 30th * b™. Tit. 
Henry 8. whether a recovery bound die heirs 
in tail of ceftuique ufe, (and Hales indeed was B- N ' a 
of opinion that though the entry of die feof- 
fees was tolled during the life of ceftuique ufe 
in tail j yet after his death they were entitled 
to a writ of entry ad terminum qui pr<etmit in 
the poft:) neverthelefs Brooke tells us, that in 
the reign of Edward the fixth, it was deter- 
mined in the Court of Chancery, that if a 
recovery was fuffered, and ceftuique ufe in 
tail vouched, it barred the iffue in tail, and 
confequendy all remainders over. 


It 
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It follows from thefe obfervations, that if 
there had been a feoffment in fee after the 
ftatute Richard 3, and before 27 Henry 8. 
c. 10. made to the ufe of A .for years, remain- 
der to B. in fee j if A. (the tenant for years) 
had made a feoffment in fee, it would not 
have created a forfeiture of his eftate for years. 
But to apply this obfolete learning to the 
modern doftrinc of ufes and trufts, and to put 
a probable cafe : fuppofe A. leafes for iooq 
years to B. in truft for himfelf j or fuppofe 
A. is poffeffed of the legal, and a’qfolute inte- 
reft of a term of 1000 years, without paying 
rent, or fubjedt to any conditions. A. affigns 
over his term to B. in truft for himfelf, and 
then makes a feoffment in fee. Does A. by 
this feoffment, according to the ftatute Ri- 
chard 3. convey the legal eftate of B, and 
create a forfeiture to him in reverfion? 
Or does the legal eftate ftill continue in B. 
and being fo, not liable to any forfeiture by the 
alienation of the ceftuique truft ? This chiefly 
depends upon the queftion, whether a term 
of years, like this, comes within the ftatute 
of Richard the third : for if it does, then the 
legal eftate of B. does certainly pafs, accord- 
ing to Delamere’s cafe, o jring the term : and 
as the legal intereft in the remainder never was 
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in B, and therefore no right of entry in him 
after the determination of the term, but the 
legal intcreft in the remainder being in the 
remainder man , the right of entry is in him 
alio, and not in B ■, and therefore that right of 
entry for a forfeiture may be legally exercifed 
by him in remainder ', when the legal intereft 1 c<>. Lite. *$*, 
in the term is conveyed for any longer dura- pi. 64. 
tion, or greater eftate, than the term itfelf 
confifts of. Whereas, if it does not come 
within the ftatute of Richard 3, the legal 
eftate muft remain in B, after the feoffment ; 
for there is no other ftatute, which authorifes 
us to conclude, that the alienation of cef- 
tuique trujl paffes the legal eftate of the trus- 
tee without the confent of the truftee. And 
if the legal eftate is not out of the truftee, it 
remains the fame as before the feoffment, and 
not enlarged thereby, and confequently the 
term is not forfeited. For the feoffment of 
the ceftuique truft is the fame as the feoff- 
ment of any indifferent ftranger with refpeft 
to the forfeiture. 

The ftatute of Richard 3. makes the feoff- 
ment of ceftuique ufe good againft the feoffee 
and his heirs, and agtinft all others having or 
claiming any title^or intereft in the fame, 

only 
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only to the ufe of the fame feoffor, and his 
heirs. After the enabling of this rtatute the 
judges of the common law found it foon ne- 
ceflary to determine cafes arifing on .this aft. 
Such cafes as were adjudged not to come 
within this aft muft have been left, as they 
were before, entirely in the jurifdiftion of the 
chancery. Now, in the firft place, they held 
that no perfon could come within this aft, but 
one who was capable of being feifed to the ufe 
of another. Among thofe, who were held not 
capable of being feifed to the ufe of another, 
was a tenant for years. Thus it was held, 
that when a man made a leafe for years, ren- 
dering rent (or, as fome fay, without it) the 
leflee fhall be feifed to his own ufe ; at leaft 
the law adjudges the fituation of leffor and lef- 
fee, to be fufficient to create a ufe in the leflee. 
And this pofition, fb far as it goes to railing a 
ufe in the leflee, provided there be no exfrefs 
declaration of it in the deed, is univerfally 

Perk, allowed by all writers'". But a queftion 

Dyer, A 

may arife, whether an exprefs declaration 
of a ufe to the donor pr leflbr, or to any 
other caufes the leflee to Hand feifed to 
fuch declared ufe, thereby diverting it out of 
himfelf : for if it does, then a modern cef- 
tuique truft of a term certainly comes within 

the 
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the ftanite of i Richard 3. But I conceive 
that a leffee (technically fpeaking, and dif- 
ringuilhing a ufe from a trujl) could not 
ftand feifed to the ufe of any other perfbn 
than himfelf ; and that all ufes declared upon 
the deed were not cognizable by the courts as 
ufes. This opinion, I think, is warranted by 
a cafe reported by Brooke ", who exprelsly "Bro. feoff.*!. 

_ ufes. pi. 40. 

s, that a tenant for years cannot ftand 24 h . 8. 
feifed to any, but his own ufe, whether there iji/isi. 1 * 1 ’ 66 ' 
be ufes declared, or not : and that the cafe of 
a leflee was not within the i Richard 3. I 
am not at prefent aware of any cafe, which 
has contradifted this from Brooke. ’Tis true 
that Dyer 0 fays, that if a leafe is made for # Dyer, 10. a. 
years, without expreffmg any ufe y it lhall be 
to the ufe of the leflee ; by which perhaps he 
meant, that if any ufe had been exprefled, it 
would have been to fuch exprefled ufe. And 
Perkins p fays, that if a ufe be exprefled in a p Perk. f. 537. 
leafe, it lhall be to fuch exprefs ufe, if not 
againft law. But as to what is faid in Dyer, 
it is contradicted in another part of his reports 
by an exprefs determined cafe. And Per- 
kins, I mull: obferve, quotes no authority at 
all for his aflertion. The cafe from Dyer 
was thus 4 : — A. being pofiefled cf a term of s Dyer, 3*9.*. 
years, granted it to B. and C. and their af- 
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ligns, to the life bf himfelf and wife for life} 
and it was held that A. had no tife t which he 
could grant over, according to the common 
lawj but only a truft, which by a rtile of law 
is not grantable over'. In this Cafe we fee 
the ufe exprefsly referved to A, and upon A’s 
granting his ufe and intereft to another, the 
judges held, upon the cafe being fent to them 
by the chancellor, that the grant was void. 
Now if this had been ftridlly fpeaking a ufe, 
the grant would not have been void. For I 
believe, that there is no part of our law fo 
totally acceded to by legal authors as this, 
viz. — That a ufe is by the common law 
grantable, and transferable from one man to 
another’. Whereas, on the contrary, it is 
equally agreed, that no truft or confidence 
can by exprefs rules of law be transferred or 
affigned '. For though a man may be willing 
to be a confidential trufiee to one, yet it does 
not follow that he would wifh to be fo to 
another. Therefore, when Gilbert T , in com- 
menting upon the cafe cited from Dyer, fays, 
that though A . could not grant over his truft, 
yet he might afiign over the land itfel f, by 
virtue of the 1 Richard 3, it fhews that he 
did not recoiled): that the cafe of a leflee for 

years 
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years Was not within the faid ftatute. Befides, 
it would be extremely abfurd to imagine, that 
the ftatute would give that perfon alone a 
power of aliening the land itfelf, who had no 
power given by the common law of even 
aliening his particular intereft in it, viz. his 
truft. And I believe there is no cafe wherein 
the ftatute has been adjudged to countenance 
any difpofition of the land itfelf by any one, 
who previous to the ftatute had no authority 
to grant his fiduciary intereft, or truft, or who, 
according to the legal notion, had not a ufe, 
but only a confidential truft. Nay further, 
the ftatute does not extend to fome perfons, 
who have a ufe, and alfo power to alien that 
ufe by the common law. Thus, if there be 
tenant for life, remainder for life, or in fee, 
now the remainder man may difpofe of the 
life , but he cannot make a feoffment of the 
land *. Befides, the judges, in delivering their w B . N . c. pt 
opinion on the cafe cited from Dyer, ex- 
prefsly faid, that the grant of it was void, and 
not authorized by the Jlatutes of u/es ; and the 
editor of Dyer’s reports adds, et de i Richard 
3. fc? 27 Henry 8. as he fays was determined 
in Ridley’s cafe in the 3 5 Eliza. Here then 
we have an exprefs cafe to the purpofe. I 
muft obferve, that if a common leffee for 
1 years. 
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years, grants or afligns over his intereft in his 
term, this grant or aflignment ablolutely con- 
Co *c» it a 34 £’ ve y s awa y h* s whole term, and pofleffion x — 
for both of them pals, becaufe he is interejled 
in them. Confequently therefore, though the 
lejjee might transfer his term and pofleffion 
by his grant of his intereft therein, yet an in- 
different ftranger could not by fuch grant 
convey the term, becaufe he is not interejled 
in it. At the fame time the ftranger might 
difleife the lefiee, and convey the land itlelfl 
Upon this ground, Gilbert laid, it feemed to 
him in the principal cafe (for A. there had 
only granted his intereft in the term) “ that 
“ if A. had affigned over the land itfelf, it 
" would be good by the i Richard 3, but 
ct the words he ufed were not fufficient to 
* c pafs the land, for he had no intereft there- 
* c in.” But this remark itfelf tends to fhew, 
that a ceftuique truft of a term was not con- 
fidered as a ceftuique ufe under the ftatute : 
for, if he "Tiad been fo confidered, this very 
ftatute would have given him a fufficient in- 
tereft in the land, by the aflignment of which, 
the land itfelf would have pafled. If is very 
certain, that if A. had been a ceftuique ufe 
within the ftatute, his aflignment of his intereft 
would have pafled the land. Confider the 
2 cafe 
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Cafe of ceftuique ufe before the ftatute, when 
feoffees in fee were feifed to the ufe of cef- 
tuique ufe, or different cefluique ufes cef- 
tuique ufe had an intereft in the ufe , which he 
might transfer, though he had no legal intereft 
in the land itfelf. Sometimes, however, he 
tifed to get poffefliort, and then make fecret, 
and unknown feoffments, which deceived 
purchafers: for his feoffment was unlawful 
without the confent of the feoffees. Upon 
which account, the ftatute was enaffed, which 
gave the ceftuique ufe an intereft in the land 
as well as the ufe : fo that he might enter 
on the feoffees, and make a feoffment, and 
grant, good againft the feoffees. Now the 
preamble of the ftatute, and die faving (of 
which more hereafter) tend, to fhew that the 
ftatute was only intended to extend to cef- 
tuique ufes, where feoffees were feifed in feet 
This too is explained by another part of the 
ftatute, which fays, that the alienation of cef- 
tuique ufe fhall be good againft all perfons 
claiming any intereft or title only to the ufe 
(the ftatute, by the bye, does not mention 
the word truft) of ceftuique ufe, or his heirs. 
Now this is not the cafe of truftees of a 
term, who are never feifed to the ufe of the 
heirs of ceftuique truft, although particularly 
E men- 
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mentioned*. They are always, after the 
death of ceftuique truft, truftees in that cafe 
for his executors. The ftatute then was only 
meant to extend to thofe who before its being 
enadled had an acknowledged ufe, which they 
might alien, and which was fubjedt to many 
of the rules relating to the land itfelf: but it 
could never include thofe, who had only a 
truft, which was not alienable. Befides it is 
rather paradoxical, to think, that a man can 
lawfully grant lands, who has no interefi in 
thofe lands. For, according to that princi- 
ple, a diffeifor, intruder, &c. might make a 
lawful conveyance. For thefe reafons, I 
think it pretty evident that the truft of a term 
does not come within the ftatute of i Richard 
3. And I lhall confirm this opinion by cit- 
ing the authority of the lord Coke d , who, 
fpeaking of a truft , fays, that it cannot be 
aftigned : for it is in the nature of a cboje in 
allion, for ceftuique truft has no power over the 
lands , but can only feek his remedy in chan- 
cery. Therefore he is unlike a ceftuique ufe , 
who might have pojfejfto fratris of his ufe, or 
be fworn upon a jury in refpedt thereof. But 
ceftuique truft has no power over the lands by 
1 Richard j. I muft obferve, that my lord 
Coke, in giving an inftance of fuch a truft, as 

he 
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he was noticing, actually cites the cafe which 1 
have taken from Dyer, 

If thefe authorities did not clearly prove 
that a uje could not be limited on a term of 
years, it might be objeSted that though Brooke 
tells us in two places*, that a lelfee Cannot * N \ c ;f°‘ 
(land foiled to the ufe of the leflor, though Vide by. 8. b. 
the ufe is exprefsly declared to him, it being 
contrary to reafon that the lelfee would give 
the leflor a recompCnce, in order to ftand 
feifed to the ufe of fuch lelfor j yet Brooke 
did not mean to aflert, that a lelfee could 
not ftand feifed to the ufe of a third perfon. 

But to that objection, it might be anlwered, 
that the fame inconfiftency would appear as 
well in the one cafe as the other : for if the 
lelfee could ftand feifed to the ufe of a 
ftranger, he certainly might to the leflor. 

And Brooke in another place 1 fays, that if f B.N. c. >$<. 
feoffees to ufes make a leaje to one who has 
notice of the former ufes (either with or 
without rendering rent) yet the lelfee lhali be 
feifed to his own ufe. Now this cafe di- 
reftly lhcws us, that the lelfee cannot ftand 
feifed to the ufe of another, viz. to the for- 
mer ceftuique ufe, who as to him is a 
ftranger : and it points out the true diftine- 
£ a tion 
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tion between the cafe of a leafe or terfn of 
years, and a feoffment in fee: for if the 
feoffees (inftead of making a leafe) had en- 
feoffed a purchafer in fee for a valuable confe- 
deration, but with notice of the former ufes, 
fuch purchafer would have flood feifed to the 
prior ufes, notwithftanding any exprefs decla- 
ration of the ufes on the feoffment. 

Upon the whole, we may venture to lay it 
down as a rule, that no ufe could be limited 
on a term of years j but that a trufi could be 
limited on luch term of years, which trufi:, 
however, was not affignable by the common 
law, nor was it within the ftatute of i Rich. i. 
But why fuch a conftru&ion was originally 
made with regard to terms of years, at the 
lame time that ufes were allowed to be limit- 
ed out of the eftate and feifin of the feoffees 
in fee, is perhaps at this time difficult to de- 
termine, We will, however, take a review 
of ufes and trufts from the reign of Edw, 
the 3d, and endeavour to point out feme 
further diftin&ions between them, and alfo 
the reafons of fuch diftindtions, as taken pre- 
vious to the ftatute of 1 Rich. 3. 


£ Vide % R. 2. 
c. 3. fe(f.2. 
alfo 3 H. 7* 


By the ftatute 50 Edw. 3. c. 6*. it ap- 
pears. 



( S3 ) 

pears* that debtors, in order to defeat the c * 4- ty which 

, . - . . , - latter ftatute 

claims of their creditors, made lecret con- »u deeds of 
veyances upon fpecialtrufts; upon which ac- in truft for the 

i /v | . , . nerfons who 

count the ftatute authorized an execution to made the fame* 
be taken on the lands themfelves. This ^^ edared 
ftatute, as was before obferved, is the firft 
that alludes to conveyances in truft: and 
when it was paHed, ujes were not known. 

For by a conveyance at that time of the 
land only, the right to the profits (which right 
to the profits, and the lands, were afterwards 
divided into the uje and poffeffion) alfo paffed : 
and this /pedal truft placed in the grantee, 
when the abfolute eftate in the lands and 
profits were conveyed to him, was not luch a 
truft as comes within the definition or mean- 
ing of a ufe. That the truft complained of 
in the ftatute 50 Ed. 3. was not properly a 
ufe, appears from feveral reafons. That very 
ftatute made the lands liable to the execu- 
tion of the creditors of ceftuique truft in 
the hands of the truftee; but the lands of 
(eflutque ufe were not liable to. executions ip 
the hands of the feoffees, neither was the ufe 
itfelf extendable for the debt of -ceftuiqu.e ufe, 
as appears by a lubfequent ftatute \ So a h *9 <=• *3- 

ufe is not held to be of a collufive or covi- 
nous nature i and it is ■diftinguilhed from a 
E 3 truft 
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truft by being permanent and general. Whereas 
a truft is of a fpccial and tranfitory quality— 
which fpecial and tranfitory truft may be either 
unlawful, as a conveyance to deceive credi- 
tors, or it may be lawful, as a conveyance to 
the intent to fuffer a recovery, &c. 1 So alfo 
the declaration of the ufe clearly made an al- 
teration in the eftate in the land, by dividing 
it into an eftate in poffeffm, and an eftate in 
ufe. By declaring the ufe from the feoffees, 
they had only a legal eftate, or merefeifin left 
in them to ferve the ufes. Nor could the 
feoffees injure ceftuique ufe, but by an abfo- 
lute fale to a bona fide purchafer without 
notice 1 ". Ceftuique ufe, on the other hand, 
had many advantages. Thus he could com- 
pel the feoffees to execute eftates before the 
ftatute i Rich. 3 ; he could alien the ufe ", 
and alfo had the power of devifing 0 it, 
though the lands themfelves were not fubjedt 
to teftamentary difpofitions. There was alfo 
a pojfeftio fratris of a ufe p . But with refpedt 
to trufts, no declaration of them could at law 
alter the property of the grantee \ It was 
not, as we have already feen, acknowledged 
to be aflignable by the common law : and of 
courfe it was not devifable. Thefe then 
were the evident diftindtion between ufes and 
8 trufts 
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trujls before the ftatute of ufes. It muft be 
obferved, that in railing this ufe out of the 
polfeflion or feifrn of the feoffees, it was held, 
that if a feoffment was made in foe without 
any confideration, or declaration of the ufe, 
the ufe refulted back to the feoffor r : but if r Perk. r. J33 . 
there was a confideration expreffed in the 
deed (though ever fo inconfiderable) it would 
then go to the feoffee without any declara- 
tion*: and yet if there was a confideration * Slicp. t. 496* 
exprefied in the deed, ftill upon the mutual 
confent of the parties, the ufe might be de- 
clared to any indifferent perfon Thefe * Aider. 37 . 
conftruftions, with refpedt to feoffments in f ol 
fee, have been taken in order that the mani- 
feft intention of the parties may be obferved: 
for, as there is no implied confideration be- 
tween the feoffor and feoffee upon fuch 
feoffments in fee , the ufe lhould be directed 
by thofe circumftances, which moft plainly 
indicate the meaning of the parties. But 
when the courts came to judge concerning 
ufes limited on terms of years, they held that 
if a leafe was made to one for years to the 
ufe of another, or if a leffee afllgned over 
his term to the ufe of a third perfon, or him- 
felf, the limVation over of the ufe was void 
as a ufe , and was merely a trujl in equity. 

E 4 Perhaps 
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Perhaps we may afiign two reasons for this 
confkru&ion. In the firft place, a leafe for 
years was but a chattel : and the ferjonal and 
tranfitory nature of chattels might have oc- 
jcafioned the judges to form this opinion. 
Chattels probably were not confidered to be 
of fufficient confequence to have an eftablifh- 
ed divifion of property made with refpedt to 
them, viz. a property in the pofleffion, and 
in the ufe. Therefore, if goods were given 
to A. to the ufe of B. the property of the 
goods was altogether in A: nor was that pro- 
perty altered by the declaration of the ufe to 
I Vent. ”*310." Now this rule, being once introduced 

with relpeft to perfonal chattels, might have 
been extended upon fimilar principles to real 
chattels, as leafes for years. But the fecond 
and better reafon fcems to be this. If a man 
made a leafe for years, the leflee was by the 
more received opinion compellable to do 
6l ' fealty to the leflor ", or to render rent : either 
Litt. r. 132. 0 f w hich was confidered as a fufficient con- 
fideration to raife, and as tantamount to an 
exprefs declaration of, the ufe to the leflee. 
Confequently, the ufe being declared to the 
leflee by a neceflary confirmation of law, no 
other ufe could be declared by the leflor, to 
whom both the fealty and rent were referved. 

The 
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The cafe then of a leafe for years differ* 
from that of a feoffment in fee. Though the 
feoffees give a consideration, which alone 
(without any declaration) would be Sufficient 
to raife and carry the ufe to them j yet as 
this confederation is wholly given by the; 
parties themfelves, and not impofed upon 
them by a neceffary implication of law, the 
parties may furely declare to what ufes that 
confederation was originally given. But it 
may here be afked, why fealty does not 
create a confideration to carry the ufe abso- 
lutely to the feoffee , as it does to the leffee? 

To that it may be anfwcred, that a leffee is 
compellable to do fealty to the leffor himfelf ; 
in which cafe the confideration of fealty is 
immediately between the leffor and the leffee. 

But a feoffee in fee , fince the ftatute of 
quia emptores t err arum, holds de capitali do- 
mino. , and not of the feoffor. So that there is 
no confideration of fealty dire&ly between 
the feoffor and feoffee ; in which cafe there 
can be no inconfiftency in conftruing the' ufe 
to refult to the feoffor, when there is neither 
a confideration nor declaration to' carry it to 
the feoffee. I muft here obferve, that when 
Perkins* Speaks of the confequence of a * Perk, c 5*9; 
feoffment in fee co ufes before the ftatute of 

quia 
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quia emptorcs terrarum (viz. that if a man had 
then enfeoffed another in fee without any 
confideration, the ufe would have been to 
the feoffee , becaufe of the confideration of 
fealty between the feoffor and feoffee): when 
he thus fpeaks, I fay, he puts a cafe merely 
for an example ; which cafe indeed proves the 
juftice of my obfervation concerning the ef- 
fedfcs of the confideration of fealty ; but it is a 
cafe which could never have happened. For 
there is not the moft diftant trace of au- 
thority to lead us into a belief, that feoff- 
ments to ufes were in pradtice before that 
ftatute, which was enadted in the reign of 
?i8 e.i.c.i.*. Edward the firft T . But on the contrary, 
we have every reafon to conclude that ufes 
were not known among us till the beginning 
of the reign of Richard the fecond, or until 
the latter part of Edward the third’s reign. 
• perk. r. 534. Perkins 7 (who wrote before the ftatute of 
ufes) is, I apprehend, clearly wrong, when 
lie tells us, that though a tenant in tail, or 
tenant for life, without any declaration of the 
ufe by the donor or leffor, would be feifed to 
their own ufe : yet if a ufe be declared on the 
grant, they wou^i ftand feifed to fuch de- 
clared ufe. For it appears to me, that there 
is fcarce any rule of law more univerfally 

acceded 
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acceded to by writers on this head than this, 

viz. that before the ftatute of ufes vj H. 8. 

c. io. a tenant in tail could not ftand feifed 

to any other ufe than his own \ For this tit - feoir ‘ 

conftrudlion, with refpeft to a tenant in tail, ® N - c : 6 °- 

r 2 Co. 78. SU 

was made not only for the fame reafons as £" Litt - '»• b - 

1 % PlO'Vll. ^5. 

were given concerning a leflee for years (for * R° n 780. 
the ftatute quia emptores only fpeaks of Moore 84?. 9S 
alienations in fee ) bu: alfo on account of the 
ftatute of Weftminlter, 2. c. 1. de donis con- 
ditionalibus : for if a tenant in tail, fince that 
ftatute, was allowed to execute an eftate to 
ceftuique ufe, it would prejudice his iffue, 
and would give him a power repugnant to 
the nature of an eftate tail. Indeed, a te- 
nant in tail is exprefsly noticed in the faving 
of die ftatute 1 Rich. 3. So likewife a lejfee 
for life could not, on account of the fealty 
due to the leffor, ftand feifed to the ufe of 
another perfon b : for the confideration of b Bro. feoff. 

# al* ufes# pi. 40* 

fealty was thought fufficient for both the b.n. c. 6o. 

,7 „ _ , , f 2R0i1.ab.78x* 

pofiefiion and the ufe. But whether there 

is any change in the law with refpedt to 
tenants in tail, and tenants for life, ftnce 
the ftatute 27 H. 8. c. 10. will’ be the fub- 
je£t of a future inveftigation. It is, how- 
ever, obfervable, that as ufes were not fuf- 
fered to be limited out of the eftate of a 


tenant 
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tenant in tail, tenant for life, or kflee for 
years, k muft follow that they were only per- 
mitted to arife out of the feifin and eftate of 
feoffees in fee j which circumftance accords 
With the above offered idea of their generality 
and ferntanency. 

I truft that I have now fufEciently proved, 
that a leffee for years, or aflignee of a term, 
cannot ftand feifed to a ufe, fo as the cef- 
tuique ufe may have a power over the land 
by the ftatute i Rich. 3 ; but that all ufes 
declared on fuch leafes or affignments are 
mere trulls in equity, and by the common 
law not aflignable. As a term of years does 
not come within the ftatute 1 Rich. 3. fo nei- 
ther is it within the 'ftatute 27 H. 8. c. ro. 
Indeed, the cafe of a term of years feems to 
be a cafus omijfus in our ftatute laws concern- 
ing ufes i whereas ufes themfelves have un- 
dergone feveral alterations. After the ftatute 
27 H. 8. c. 10. which was intended to de- 
ftroy the eftate of the feoffees by annexing 
the poflefiion to the ufe, a kind of permanent 
truft or fecondary ufe, declared out of the 
eftate of ceftuique ufe , was introduced in the 
room of ufes. < Trufts then, at this day, whe- 
ther facial or permanent, are reduced to a 

regular 
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Regular and equitable fyftem, differing hov^* 
ever from that adopted with refped to ufes* 
But as trufts of terms of years feem to have 
in fome refpeds a conftrudiott, peculiar to 
themfelves, and as they do not owe their 
origin to the ftatute of ules (like thefe per- 
manent trufts of inheritance) we will in this 
place confider their legal and equitable qua- 
lities. 

When ceftuique truft, after the ftatute 
l Rich. 3. found that he was driven out of 
the courts of law, which declared that trufts 
were not cognizable there, he was obliged to 
feek relief in die courts of equity. Chancery 
very properly held, that ceftuique truft fhould 
have the relief he fought for j for a truft 
ough^ in confcience as ftridly to be per- 
formed as a ufe. Indeed the courts of equity, 
in taking cognizance of thefe trufts, have 
put them upon a plan far more equitable 
than the dodrine of ufes. We will firft con- 
fider the power of alienation of ceftuique truft 
of a term. 

It appears, from the very nature of a 
truft, that ceftuique truft has no power what- 
ever over the land; and that notwithstand- 
ing 
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ing any alienation of the land by him alone, the 
legal eftate muft continue in the truftees. Up- 
on this principle it is, that no conveyance or 
alienation by ceftuique truft can work a for- 
feiture of the legal eftate of the truftees ®. 
The remainder-man expectant on a term of 
years, or the reverfioner, cannot enter for a 
forfeiture, unlefs the particular eftate for years 
is enlarged by the aft or alienation of the 
particular tenant. But if ceftuique truft for 
years makes a feoffment in fee, as this does 
not pafs, or enlarge the legal eftate of the 
truftees, of courfe it cannot work a forfeiture 
of it. The legal eftate ftill continues in the 
truftees, notwithftanding the tortious aft of 
ceftuique truft. Wherefore it has of l. te 
frequently been held, that, if ceftuique truft for 
life levies a fine in fee, it is not a forfeiture 
of his life eftate d ; for the legal eftate con- 
tinues in the truftees ; and it is the office of 
the truftees to proteft the eftate of ceftuique 
truft. Indeed, it has been faid to be a rule 
in chancery, that ceftuique truft (hall have 
the benefit of the truft to all intents, but to 
forfeit e . But though ceftuique truft has no 
power of the land, whilft the legal eftate re- 
mains in the truftees, yet he always may, in 
imitation of the do&rine of ufes, by a bill in 

chancery. 
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chancery, compel the truftees to make a 
conveyance : and indeed, in moft cafes, it 
would be prudent for truftees to convey 
without waiting for a decree of the court, for 
fear of being burthened with the cofts of 

fuit f . f Vi Je a Vera. 

3 *«. 

But notwithftanding that the legal eftate 
of the term is in the truftees, yet it re- 
mains in them folely for the benefit of cef- 
tuique truft ; and it rarely happens, that the 
alienation of the truftees can materially injure 
the ceftuique truft. This is a doftrine long 
finceeftablifhed} and is particularly explained 
by a cafe reported by Sir George Cary*. T * 

Ceftuique truft for years filed a bill in chan- f ,Sc Eliz *, 

1 J t Cary’s rep. 76* 

eery to be relieved againft the alienation of ea - 
his truftees j and it was decreed by the court, 
that ceftuique truft fhould enjoy the term 
againft the truftees, and againft all claiming 
under them, with notice of the truft ; but if 
the term was fold without notice , that then 
the truftees fhould pay ceftuique truft as much 
as amounted to the value of the term. The doc- 
trine contained in the latter part of this cafe is 
confirmed by the cafe of Jevon v. Bufh h . The h i Vera. 34Z* 
Lord Bellamont, in 1647, when he was about 
to leave England, having been in arms for 

king 
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king Charles the firft, and being, after tkaf 
monarch was beheaded, much opprefied by 
the ufurping powers, lent a fum of money 
to one, for which he took a recognizance in 
the name of a truftee in truft for his daughter. 
The Lord Bellamont died, and the cognizor 
(who was feifed of lands at the time the re- 
cognizance was taken) being about to fell his 
eftates, the purchafer prevailed upon the truf- 
tee to acknowledge fatisfaftion on the re- 
cognizance, which the truftee did accord- 
ingly. Upon a bill by ceftuique truft to be 
relieved againft this breach of truft, the lord 
chancellor decreed the truftee to pay the 
principal money and damages, not exceeding 
the penalty of the recognizance. Note the 
difference between notice in this cafe, and 
in the preceding one. 

But notwithftanding this equitable con- 
ftruftion refpefting the alienations of the 
truftees, and ceftuique truft, yet ftill no aft 
of ceftuique truft alone can diveft the legal 
eftate out of the truftees. Therefore, if it 
lhould lb happen, that ceftuique truft for 
years lhould alien his intereft in the term, 
and before the grantee of ceftuique truft 
could obtain a conveyance of the legal eftate 
1 from 
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from the truftees, the truftees fhould grant 
the term itfelf to a purchafer for a valuable 
confederation, and without notice; in this cafe 
the grantee of the truftees would hold againft 
the grantee of ceftuique truft ; for the for- 
mer has not only a legal title to the term, but 
alio an equitable one, equal at leaft to that of 
the grantee of ceftuique truft : and it is a rule 
of equity, that where the equity of the parties 
is equal, he who has the law on his fide fhall 
prevail This dodtrine, with refpedt to terms 
of years, appears by the cafe of Rooke v. 
Staples, cited before, and by that of Baker 
v. Sir W. Lee, as reported by Jones k ; 
which latter cafe does not feem neceflary to 
be ftated here. I muft obferve, that the cafe 
of the Attorney General v. Lord Gare 1 does 
not contradidt this rule of equity. In that 
a corporation made a long leafe in truft 
for themfelves: but continuing in pojfeffton, 
they made leafes, and actually fold part of 
the land ^Ihout the concurrence of the 
truftees. Afterwards the adrrJniftrator of 
the furviving truftee alfo made a leafe. It 
was decreed in chancery, that the leafes made 
by the corporation ihould be eftablifhed in 
preference to that made by the adminiftrator 
of the truftee. But in order to make this 

< decree. 
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decree, the court held, from the particular 
circomftances of the cafe, that the ordinal 
Jeafe itfelf, made by the corporation in truft 
for themfelves, fhould not be eftablifhed: 
Confequently, if that was not eftablifhed, the 
legal eftate in the land muft have continued 
in the corporation at the time the leafes were 
made. Befides, it was particularly provided 
in the original leafe, that the truftees fhould 
not make leafes without the confent of the 
corporation. 

It Items, that if ceftuique truft of a term 
commits felony, this is a forfeiture of the 
* truft*. He lhall likewife forfeit it upon 
an outlawry in a perfonal aftion. This 
feems rather hard; for by the common law 
ceftuique ufe did not forfeit his ufe for felony 
or treafon j and this is the more Angular, as 
it has been held, that if a truftee for years is 
attainted of treafon, the king fbtll hold the 
lands diverted of the truft b :^fo that the; 
lands and truft are liable to be forfeited both 
by the aft of the truftee and ceftuique truft, 
which renders a truft term in this refpeft 
!efs eligible than a legal one. However, a 
term attendant on the inheritance is not for- 
feitable 
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feitable for felony, though it is, like the truft 
of the land itfelf, forfeitable for treafon % 

The legiflature, and the courts of equity, 
have endeavoured, in many refpe&s, to ren- 
der the eftate of ceftuique truft Upon the 
fame footing as a legal eftate. This con* 
ftru&ion has particularly taken place with 
refpeft to creditors. By the exprefs words 
of the ftatute of frauds d , truft eftates (under 
which words are included trulls of terms) 
are liable to executions on judgments, fta- 
tutes, and recognizances. Now, by the legal 
courfe of conftruttion, the lands were alfo 
liable to the debts of the truftee : but here 
the courts of equity interfered, and held that 
though the confeffion of judgment by a 
truftee might be conlidered as a lien upon 
his truft eftate at law , yet in equity it would 
not affeft it ; for the eftate itfelf in equity 
would not belong to the truftee, but to cef. 
tuique truft ®. So too though by the com- 
mon law ufes were not held to be affets to the 
heir or executor f , yet the courts of equity, 
fxnce the introduction of trufts, have adopted a 
more juft and liberal fyftem, and repeatedly 
held, that the truft of a term is legal aflets 
, in the hands of the executor *. Therefore, if 
F a a term 
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a term be limited to B. in truft for A. this 
on the death of A. will be legal aflets j for 
in this cafe the right to the thing is plain, 
and if the truftee contefts it, he muft primd 
facie do it on peril of paying ccfts k . But 
the creditor cannot come upon thefe aflets 
without the afiiftance of a court of equity k . 
It appears, however, from the cafe of Flet- 
cher and Udley that if A. purchafes a term 
in the name of B. in truft for himfelf for life, 
remainder to his wife, that this term is not 
aflets to pay creditors ; and principally for 
thefe reafons, becaufe the term itfelf never 
was in him ; and becaufe that could not be 
aflets, which a man never had. But this 
cafe (fuppofing it tp be law) can only be an 
exception to the prefent general rule of 
equity. But here we muft make a diftinc- 
tion with refpeft to a term attendant on the 
inheritance j for as a truft in fee, fince the 
ftatute of frauds (though held to be contrary 
before that ftatute m ) is aflets in the hands of 
the heir " j fo the term, which follows the 
inheritance, and goes to the heir, muft, inftead 
of being aflets in the hands of the executor, 
be aflets in the hands of the heir 0 . So 
again, if a bond is taken in the name of A. 
in truft for B ; upon the death of B. it Will go 

in 
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in the courfe of adminiftration Thefe de- * 3 p. w. 34*. 
terminations of the courts of equity were evi- 
dently intended for the benefit of the credi- 
tor j and as they were by their inftitution au- 
thorized to correct the ftri&nefs of the com- 
mon law, they extended their equitable con- 
ftruftion ftill further j and, in oppofition to 
the maxims of the common law, they held, 
that a truft was grantable over; and not 
only a truft in ejfe , but even the poftibility of a 
truft' 1 : maintaining, that where any perfon ’ 1 Rep.Cha.30. 
had the poflibility of a truft in remainder, 
he had full power in equity to declare and 
make a difpofition of fuch truft'. ' c * Ch *- *• 

A 13 & 14 Car. %• 

However, in fome cafes the legal notion 
of trufts has continued among us ; for though 
when a man marries a woman, who has a 
term of years, and the wife dies, the term 
furvives to him •, yet it has been held, that 
the truft of a term of the feme's will not lur- 
vive to the hufband, but go to the wife’s 
executor': though this indeed has been tca.utt.3s1.fc 
doubted But it feems now to be under- t vide Alien, 
flood by the better opinion, that' the hu/band I5 ‘ 
may diipofe of the truft of the term after 
marriage, and fuch difpofition will be good 
F 3 in 



( 70 ) 

in equity, the fame as if lhe had the term it- 
w 3 Rep. cha. felf in her V 

2 Z 3, 224. 

With refpedt to the limitation of the trull 
of a term, it is now fettled, that it muft have 
the fame conftru&ion as the legal eftate 
w 5 p ’ w '*S 9 * would have had w . Therefore, if the truft of 
a term is devifed to A. and the heirs of his 
body, remainder to B. this remainder to B. 
is void ; and notwithftanding the limitation 
to the heirs of the body of A. the whole of 
the- term veils in A : for it is agreed, that 
the words of a will, when ufed in regard to 
a freehold, will give an exprefs freehold eftate 
tail ; there the fame words applied to a term 
* 3 p. w. *59. will pafs the whole intereft in fuch term*. 

Therefore, if the truft of a term is limited 
to A. for life, and immediately from and 
after the death of A. to the heirs of the body 
of A. lawfully to be begotten, remainder 
r » vezey, * 33 . over, the whole term veils in A y . But if 
Kiib ume. 88 v " the words of a devife would, in cafe of a 
freehold, only pafs an eftate tail by implica- 
* 3 p. w. » 59. fi CKi h f e ems the remainder is good*. 

Thus a devife to A. of a term, and if A. 
died leaving no iffke , then to B. the remainder 
to B. is good, and A. takes only an eftate 

for 
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for life b .— — W e will now return to the ftatute " i p. w. 663. 
of Richard the firft. 666, 

Perkins fays', “ If ceftuique ufe be of a cperk.f. 18. 
<c reverfion, he may grant the fame as well 
“ as if he were in pofleffion, and that by the 
“ ftatute of Richard the third, made in the 
“ firft year of his reign, cap. j.” But Per- 
kins, in this inftance, as in many others, 
cites no authority for his affertion : and it is 
direftly contradi&ed by the decifion in De- 
lamer's cafe 1 ; for there it was determined, *pi<w<i. 34«. 
that the ftatute only intended to give the 
prefent poffeffor of the ufe a power of aliena- 
tion, and did not extend to thofe in remain- 
der or reverfion ■, therefore a remainder- man 
or reverfioner might alien the ufe (as they 
might have done before the ftatute) yet they 
could not alien the land itfelf f , r b™. tit feoff. 

al. ufes, pi. 44. 

B. N • C* 75* 

So too the ftatute was adjudged only to 
include thofe who had a prefent ufe in ejfe , 
and not thole who had only a naked right to 
a life 8 . Therefore, if A. was feifed to the spiowd.3st. 
ufe of B. and enfeoffed C } B. had no way of re- 
gaining his ufe, but by the entry of the feoffees 
and until the ufe was revelled in B. had no 
F 4 power 
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power of aliening it by the ftatute of Richard 
* oub. nf«, *7* the third h . 

It was held, that if after this ftatute a 
feoffee to ufes had been diffeifed, and cef- 
tuique ufe had releafed to the diffeifor ; or if 
the difieifor had enfeoffed a ftranger } in ei- 
ther cafe the entry of the feoffee was com- 

1 Piowd. 35i, plctely barred *, 
ss** 

A ceftuique ufe by this ftatute might make 
a leafe for years rendering rent, for which he 
► 17 h . 8.13. might bring an adtion, but could not avow k . 

Bro. tit. feoff. & . 5 

aL ufes, pi. 6. And it has been held, that a refervation of 
rent by ceftuique ufe would carry it to the 
1 heir, without being particularly named for 

i* H. 7. *s. thatpurpofe '. However, though ceftuique ufe 
«fes, pi. iS. was enabled to make a leafe for life or years, 
yet the reverfion was ftill in the feoffees, who 
might have brought an adtion notwithftand- 
» 5 H. 7. 5-b. ing the want of privity®. The ftatute was 
made for the advantage of the leffee or 
feoffee, and not for the advantage of the cef- 
tuique ufe or feoffor. Therefore, if ceftuique 
ufe had entered, and afterwards made a 
feoffment, ftill the feoffment did not purge 
the tort, but the feoffees might have had 

their 
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their aflize This ftatute muft alfo he un- " 5 h. 7. 5. b. 
derftood only of alienations during the life of 
ceftuique ufe} therefore it has often been 
held, that a ceftuique ufe could not devife 
the land by the equity of ift Rich. 3d. how- 
ever he might have been able to devife the ufe 
by the common law °. This conftruftion of “Dyer 74.*. 

J 9 143. a. 

the ftatute was for very obvious reafons. 

Though the ftatute eftablifhed the legal con- 
veyancesof ceftuique ufe, yet neither the words 
or the equity of it could have been adjudged 
to countenance his tortious afts. For lands 
from the time of Richard the third, to the 
34 Hen. 8. were not devifable. 


This ftatute of Rich. 3. was faid to have 
introduced a new fpecies of feoffments, which 
differed from the feoffment by the common 
Jaw in many refpefts. This difference is 


explained in the Lord Sheffield’s cafe p : it is 
there faid, “ Feoffments are the antient con- 
“ veyances of the land ; but feoffments, ac- 
“ cording to the ift Rich. 3d, are upftarts, 
“ and have not had continuance above 150 
“ years. In cafe of feoffments at common 
“ law the feoffor ought to be feifed of the 
“ lands at the time of the feoffment » but if 
“ a feoffment be according to the ftatute 
4 “ift Rich. 


P Gotlh. 318* 

2 R -U.Rcp.333* 
21 Jac. 1. 


« 
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“ ift Rich. 3d, in fuch cafe the feoffor needeth 
“ not be in pofleflion, Feoffments . at the 
u common law give away both the eftates 
** and rights ■, but feoffments by the ftatute 
** iff Rich. 3d, give the eftates, but not the 
** rights. In cafe of feoffment at the com-. 
f< mon law, the feoffee is in the per , viz. by 
“ the feoffor ; but in cafe of feoffments by the 
“ ftatute of ift Rich. 3d, the feoffees are in 
“ the peft, viz. by the firft feoffees. 14 H. 8. 
** 10. Brudnel fays, that a feoffment by cef- 
** tuique uje by the ftatute ift Rich. 3d, * is like 
** to fire out of a flint ; fo as all the fire which 
cometh out of the flint will not faften upon any 
** thing but tinder or gunpowder .’ In another 
“ place : * Ceftuique ufe makes the feoffment 
as fervant to the feoffees, and if not as fer- 
“ vant to the feoffees, yet at leaft as fervant 
“ to the ftatute of ift Rich. 3d.” 

It has likewife been held, that if a lord or 
a grantee of a rent-charge had been allb cef- 
tuique ufe of the land, and after the ftatute of 
ift Rich. 3d. ceftuique ufe had made a feoff- 
ment in fee of the land, though the land 
paired from the feoffees, and his feoffment was 
warranted by the ftatute, yet the feigniory or 
£0. Litt. 52. a. rent-charge was extinft by his feoffment 9 . 
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And laftly, it was held, that ceftqique ufe was 
bound in a ftatute merchant, ftatute ftaple, 
and by elegit, by the words of the ftatute 
i Rich. 3 r . r 7 h. 7. 6. 

Bro. feoff. 
aL ufes, pL %% f 

I truft I ftand excufed for this long di- 
greffion on the expoiition of the ftatute of 
ift Rich. 3d. Many of the laws bdeed re- 
lating to this ftatute are now rendered obfb- 
kte, and indeed unneceffary, by the ftatute of 
27 H. 8. c. 105 but though at this day, 
ftridtly (peaking, they are ufdefs, becaufe the 
ftatute itfelf is now of no utility, yet a know- 
ledge of them muft lead to a better under- 
ftandbg of the prefent law of trulls, and at 
any rate muft afford (atisfa£tion to the cu- 
rious. What has been faid relating to terms 
of years is abfolutely proper to be known } 
for they, as has been faid, are not comprized 
within the ftatute of 27 H. 8. Indeed I 
have been the more particular in die exposi- 
tion of the ftatute 1 Rich. 3. efpecially as 
moft legal writers have made very few, if 
any obfervations upon it. The ftatute 
27 H. 8. c. 10. feems to have engrofled 
their chief attention. 

But to proceed with our account of ftatutes 

con- 
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concerning ufes : Richard the third, when 
Duke of Gloucefter, had frequendy been 
s omm. 33*. mac j e a feoffee to ufes Now as the king 
could not be feifed to a ufe as the law then 
**• flood, and ftands to this day*, upon the 
aflumption of the crown Richard would have 
held the lands difcharged of the ufes. There- 
2omm. 33*. fore, as Sir William Blackflone obferves v » 
to obviate fo notorious an injuftice, an aft of 
parliament was immediately paired, which 
ordained, that where he had been fo enfeoffed 
jointly with other perfons, the land fhould 
veft in the other feoffees, as if he had never 
been named ; and that where he flood folely 
enfeoffed, the eftate itfelf fhould veft in cef- 
tuique ufe, in like manner as he had the ufe. 

The very firft aft of parliament, which 
palled in the fucceeding king’s reign, was 
h.7. c. i. relating to ufes*. For the ftatute i Hen. 7. 

made a formedcn maintainable againft the per- 
nors of the profits of lands enfeoffed to ufes. 
It alfo allowed the tenant in the fame aftion 
to have aid , prayer, voucher , and other ad- 
vantages ; that the tenant fhould alfo have his 
age, and other advantages and recoveries 
againft the pernors of the profits, and their 
feoffees. 

By 
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By this ftatute we perceive, that the pre- 
ceding afts y , which gave aftions againft the 
pernors, did not extend to a formedott . 

This ftatute alfo (which only gave a for- 
medon by exprels name againft ceftuique ufe) 
was conftrued to extend to a Jcire facias to 
execute an eftate tail in remainder by equity*. 
But in the conftruftion of this aft it was 
held in a cafe, where a Jcire facias was 
brought againft the pernor of the profits, that 
the pernor lhould not vouch in a Jcire facias j 
for the aft lhould be intended to mean fuch 
aftions in which he might vouch. And the 
words of the aft did not alter the law of 
vouchers, and give to the pernor any new 
voucher \ 

Among the inconveniences, which attend- 
ed the introduftion of ufes, it was found that 
lords loft the benefit of wardlhip, &c. there- 
fore, by a ftatute b made in the fame king’s 
reign, it was provided, that the heir of cef- 
tuique ufe holding his lands by knight fervice 
within age lhould be in ward} and of full 
age lhould pay relief. On the contrary, for 
the benefit of the heir of ceftuique ufe, the 
fame ftatute provided, that he lhould have 


7 1 R. *• c.g. 
4 H. 4. c. 7. 
11 H* 6* c. 3* 


* I Co. 131. b. 


a 11 Co 62. b. 


b 4H 7. c. 17. 


an 



Jenk. Cent. 
90. 

Jyer, 174. b. 
i* N. C. j 


* 19 H. 7. c. 15 
Videfupra 53. 


( 78 ) 

an a&ion of wafte againft his guardian com- 
mitting wafte. 

As this ftatute only named the tenure of 
knight fervice, it was held that it did not 
extend to lands held in foccage e . 

The next ftatute, which was made relative 
to ufes, feems to have taken away from cef- 
tuique ufe a very great privilege, viz. that of 
having his lands fecured from the procefles 
of law refpedting executions. By the 19 H. 7 d . 
the lands of ceftuique ufe lhall be put into 
execution for his debt due by judgment. 
The lands of ceftuique ufe were alfo made 
liable to fatisfy the chief lord of his relief 
heriot, and other duties. Ceftuique ufc alfo 
was allowed to have the fame advantages as 
he might have done, if he had been tenant of 
the land. And laftly, ceftuique ufc being a 
bondman, his lands were fcizable by the lord. 

We have before feen, by the ftatute of ig 
Rich. 2. c. 5. that lands conveyed to the ufc 
of religious houfcs, or bodies corporate, were 
amortized by licence from the crown. But 
that ftatute, it was held, did not extend to 
conveyances made in truft to the ufc of 
1 pariftt 
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parifh churches, chapels, churchwardens* 
companies, fraternities, &c. eredted by com- 
mon ajfent without any corporation-, or in other 
words, to the ufe of companies incorporate. 

Now thefe alienations were as prejudicial to 
the lords as alienations in mortmain: for 
they thereby loft their wards, heriots, reliefs, 

&c '.To remedy this mifchief was the ftatuts e » Co. 13. k 
of 23 Henry 8. made f . It recites, “ That by 1 23H.8.C.101. 
“ reafon of feoffments made of truft of ma- 
“ nors, &c. to the ufe of parifh churches, 

“ chapels, churchwardens, guilds, fraterni- 
“ ties, commonalties, companies, or bro- 
“ therhoods, eredted or made of devotion, or 
“ by common ajent of the people, without any 
“ corporation, and to the ufes and intents to 
“ have obits perpetual, or any continual fcr- 
" vice of a prieft for ever, &c. or to any 
“ other like ufes and intents, there groweth 
** to the king our fovereign lord, and to 
“ other lords and fubjedts of the realm, the 
“ fame like lodes and inconveniences, and is 
“ as much prejudicial to them, as doth and is 
“ in cafe where lands are aliened in mort- 
“ main : Be it therefore enadted. That all and 
“ every fuch ufes, intents, and purpofes, of 
“what name, nature, or quality the fame 
“ lhall be called, &c. lhall be utterly 

“ void i 
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** void ; and if any perfon in defraud of this 
** ftatute do bind their heirs, &c. that then 
" every fuch pain, penalty, craft, colour, and 
“ every other things, &c. fhall be utterly 
“ void: And that this ftatute fhall be al- 
“ ways interpreted, 8rc. moft beneficially to 
“ the deftrudion of fuch ufes, &c. and of all 
“ other like ufes and intents.” 

I fhall make a few obfervations on this fta- 
tute. — In the firft place, this ad was made 
to prevent conveyances of land, & c. in truft 
for fuperftitious purpofes, fuch as to pray 
for fouls fuppofed to be in purgatory, and the 
like j which fuperftitions and errors had crept 
into the Chriftian religion previous to the 
acknowledgment of Henry the 8 th as the fu- 
( i. Co. ** a. preme head of the church of England E . But 
it never intended to prevent alienations in 
truft for good and charitable purpofes ; fuch 
as for finding of a preacher, maintenance of a 
fchool, relief and comfort of maimed foldiers, 
fuftenance of poor people, reparation of 
churches, highways, bridges, caufies, difcharg- 
ing of poor inhabitants of a town of common 
charges, for making a ftock for poor labourers 
in huibandry, and poor apprentices, and for 

the 
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die marriage of poor virgins, and other like 
charitable ides h . 

adly. This a& does not make the convey- 
ance itfelf Void, nor gives the lord jfny title 
to enter for mortmain (like the 15 Richard 
2. c. 5.): but only makes the life void. 
Therefore if the feoffment be within this fta- 
tute, the feoffees (if no confideration is ex* 
prefled) notwithftanding the declaration of 
ufes (hall ftand feifed to the ufe of the feoffor, 
and his heirs j but if there be a confideration, 
ever io final], exprefled, then the feoffees will 
ftand feifed to their own ufe 1 . 

3dly. All alienations of property to fuch 
charitable ufes, as are not within this ftatute, in 
fuch manner, and of fuch fpecies of property, 
as are not reckoned to come within the ftatute 
27 H. 8. c. 10. for transferring ufes into poflef- 
fion, fuch alienations or limitation of ufes will 
not be executed by that laft-mentioned fta- 
tute, but remain as trufts to be performed in 
equity. Therefore if a term be given to 
truftees in truft for a charity, the legal intereft 
in the term muff: remain in the truftees to 
anfwer the purpofes of the truft k t 

G 4thly, 
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4thVy. If a man enfeoffs two or three per- 
fons and their heirs in truft, and to the intent 
that the inhabitants of fuch a place IhoniTd 
have a free fchool, or In truft to maintain 
poor children, &c. ; this truft is not exe- 
cuted by Ae ftatute of 27 Henry 8. c. 10. 
for the lands muft remain in the truftees to 
anfwer the purpofes of the trufts, and there- 
fore not a ufe executed by the faid ftatute 
One reafon for this conftrudtion is, becaufe a 
ufe cannot be limited to a parifti, or any inde- 
finite multitude, by a general name, it being no 
corporation, and without any public allow- 
ance m . But this limitation of the ufe is good 
as a truft. Another reafon is, becaufe it is a 
rule in chancery, according to feveral refolu- 
tions (which we have partly confxdered, and 
ihall take notice of more fully hereafter) that 
where lands are given to truftees in truft to 
pay the profits over, the lands muft continue in 
the truftees in order to perform the truft ; and 
therefore the trufts are not ufes within the 
ftatute of 27 Henry 8. but mere trufts in 
chancery*. 

There are many other ftatutes, befides this, 
relating to the regulation of gifts to charita- 
ble ufes i but as thefe ftatutes do not alter 

the 
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the conftru&ion here made, .relative to tfe 
execution of the legal eftate in the truftees, 
an expofitiori of them does not properly be- 
long to this work. Thofe who wifh to fee 
further into this matter are particularly re- 
ferred to the alb of 43 Elizabeth c. 4. and 
9 George 2. c. 36. I fhall only add here, 
that, generally fpeaking, the ftatutes of chari- 
table ufes fupply all defe&s of affurances made 
to charities # . Therefore a devife or appoint- 
ment to a charitable ufe by tenant in tail, with- 
out previoufly levying a fine, or fufFering a re- 
covery p , or an appointment, or devife of co- 
pyhold lands by a will, without any fuiren- 
der' 1 , will effectually in the firft inftance bar 
the entail, and in the fecond pals the copyhold. 
But it feems a nuncupative will of a rent was 
void even before the ftatute of frauds. By 
the 34 Elizabeth, an appointment of lands 
without deed was good ; but fince the ftatute 
of frauds, which as to that repeals the 34 Eliz- 
abeth, an appointment of lands to a charity 
by a will, not attefted by three witnefles, is 
void r . 

We have now taken a full furvey of all the 
ftatutes relating to ufes, previous to the 
ftatute of 27 Henry 8, c. 10. at feaft all 
G 2 thofe 
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thole which I am aware of. Thele ftatutes 
all tend to confidcr cejtuique ufe as the real 
owner of the land > and indeed he was made 
completely fo by the 27 Henry 8. c. 10. 
But before we enter into a difcuflion of that 
laft ftatute, it will be neceilary to conlider the 
learning relating to ules before its being 
enafted; which will allb explain to us the 
realbns, why the legiflature interfered to cor- 
reft ufes : For, during the time of their fepa- 
rate exiftence, they had undergone many nice, 
^pd fubde refinements ; and though we have 
already ieen many afts palled to prevent any 
injuft ice, which thefe refinements naturally 
produced, yet none of them were found fuf- 
ficiendy effectual to deftroy them completely. 
It mult be remembered, that whatever is 
about to be laid of ufes, previous to our ob» 
lervations upon the 27 Henry 8. c. 10. muft 
be underftood as being futjeft to the ftatutes 
before recited. 

In conlidering the nature of ules, I lhall 
firll enquire what were the requifites to be 
obferved in railing ules ; and then what were 
the proparies of thele ules, when raifed. In 
the foregoing pages I have been led to and- . 

cipate 
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cipate many things, which properly apply to 
this place. 

Firft then, in order to raife a ufe, there 
Ihould be a perfon or perlons capable to Hand 
feifed to a ufe. Now primd facie every com- 
mon peribn can ftand feifed to a ufe : there- 
fore it will be the bell method to fee who are 
exceptions to this rule j or rather who have 
not this capacity. A ufe was before delcribed 
to be a truft or confidence, which is not i Su- 
ing out of land, but as a thing collateral, an- 
nexed in privity to the eftate, and to the per- 
fon, touching the land. It follows from this 
explanation of a ufe, that whenever the legal 
eftate of feoffees to ufes veils in a perfon, in 
whom the confidence of ptrfon, or privity of 
efiate fail, there the ufe is either deftroyed, or 
for a time fulpended. Therefore, a lord by 
efeheat, or the lord of a villein, could not 
ftand feifed to a ufe ? becaufe the title of the 
lord was by reafon of his elder title, and that 
accrued to him either by reafon of the feig- 
niory of the land, or of the villein } which tide 
was higher, and elder than the ufe, or confi- 
dence, and therefore could not be fubjeft to 
it. And the lame rule applies to a lord, who 
enters for mortmain, or who recovers by a 

G 3 ceflavdt, 
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ceffavk, tec. for fan title is paramount to the 
ufe*. 

Tenant by the courtefy cannot ftand feifed 
to a ufe; for he is in by the aft of law in 
confideration of marriage, and is not in in pri- 
vity of eftate 1 . And it feems by the better 
opinion, that a tenant in dower cannot ftand 
foiled to a ufe ; and that for die fame realbn 
as tenant by the courtefy ; for one is in by 
the aft of the law, as much as the other’. 
This opinion, however, has been doubted by 
Gilbert, though he feems to acquiefce in it in 
another place w . So neither can a diffeizor, 
abator, or intruder be feifed to a ufe, al- 
though they have notice; for the ufe is not 
annexed to the pofleffion of the land, which 
each of them have, but to the privity of eftate, 
which is denied to them all : for they are not 
in in privity of the ejlate , to which the ufe is 
annexed, but in the pft \ 

Though there be privity of eftate, yet if 
confidence, either expreffed, or implied, fail in 
the perfon, the ufe is either deftroyed, or fuf- 
pended. Thus, if a feoffee to ufes infeoff 
another upon good confideration, who has 
alfo no notice of the former ufes, here there 


is 
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is privity of eftate ; yet as there is no confi- 
dence in the perfon of the fecond feoffee, the 
ufe is entirely gone y . But if the feoffment r t co. m. b. 
had been made without confideratm to one, 
who had no notice z , or with a good confide- * ibid, 
radon to one, who had notice * ; in either cafe * piowd. 451. 
the privity of eftate, and confidence of per- 
fon, and of courfe the ufes, are preferred. 

From what has been faid it appears, that 
if there had been a tenant for life, remainder 
to die ufe of another in fee, and tenant for 
life had made a feoffment in fee to ope, who 
had notice, the feoffee could pot ftand feifed 
to the firft ufe, becaufe the ufe was annexed 
to one eftate, and he was in of another b . So ‘1 Co. »*. b. 
too if there had been ceftuique ufe for life, 
or in tail, with remainders over in ufe, and 
ceftuique ufe for life had made a feoffment 
over, the feoffee would not have flood feifed 
to the former ufes c . If alfo a feoffee to a ufe « Piowd; 351. 
bound himfelfin a ftatute, &c. and theconuzee 
had taken out execution, he fhould have had 
the land to his own ufe 3 for the confideration 
of law was fufficiently valuable to raife the ufe 
in him *. So too in a cafe fince the ftatute of i f T0 - f* 0 ®* 

ufes, pi. to. 

ufes *, whei e A . and B. were feifed to the ufe of e Hob. 348. 

t # Earl of Or* 

J. S. in tail, remainders the ufe of W. in tail, mood's car*. 

G 4 remainder 



f Bro. feoff, al. 
ufes, pi, io. 


1 Ba. ufes, 56. 
“ Ibid. 57, 


* Bro. feoff, al. 
ufes, pi. 40. 

1. Co. 122. a. 


• Dyer, 283. b. 
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remainder to the ufe of the right heirs of J. S $ 
A. and B. and J. S, made a feoffment to 
three perfons to different ufes. Two of the 
feoffees had notice of the former ufes. It 
was held that die new feoffees could not Hand 
feifed to the old ufes j t)ut as the two feoffees 
had notice of the firft ufes, they were bound 
to make a recampence for the change of the 
old ufes. If a feoffee of a manor to the ufe 
of A. had releafed to the tenant;., they would 
not have held it fubjedt to the ufe of A ; for 
the feigniory was drowned in the tenancy, 
which they had to dieir own ufe f . 

The king cannot Hand feifed to a ufe} 
therefore if lands be given to the king apd a 
common perfen, four term de leur vies, to cer- 
tain ufes, the ufes are void for a moiety', 
Neither can the queen be feifed to a ufe m . 

A corporation, abbe, mayor, commonalty, 
aliens born, and perfons attainted, cannot be 
feifed to a ufe ”, Therefore, in a cafe where ap 
alien and another were enfeoffed to ufes, the 
moiety of the land went to the crown, dif, 
charged of the ufes 

A feme covert , and an infant, however, arc 

not 
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no? excluded from the number of thofe who 

are capable of being feifed to a ufe p . Before p Ba. ufes, 58. 

the ftatute of Henry 8. c, 10.. if they had 

been directed to execute the eftate to the 

ceftuique ufe, or to another, by the court of 

chancery, during die coverture, or infancy, 

they might have afterwards defeated the fame. 

But fince the ftatute, no right is faved to them. 

At this day an infant truftee may levy a fine 
by yirtue of 7 Ann. c. 1 9. irnpowering in- 
fant truftees to convey eftates. But lord 
Hardwicke doubted whether the judges would 
permit an infant truftee to Juffer a recovery , 
unlefs he procured a privy feal for that pur- 

? r 3 Atk. 164. 

*■ 

Concerning the limitation of ufes upon the ViJ - from 
eftate of tenant in tail, for life, and years, fuf- pa ' 4 
ficient has already been faid. 

Secondly. As there fhould be a perfon 
capable of being feifed to a ufe,. fo there 
lhould alfo be a perfqn capable of receiving , 
or taking fuch ufe. And with relpeft to this, 
it may be obferved, that whoever is capable 
of taking the lands themfelves, can alfo 
take the fame eftate by way of ufe'. Thus »shep.T, #4, 
$ corporation is prevented by the ftatutes of 

mortmain 
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mortmain from taking lands without licence j 
yet as they may purchafe lands with licence, fo 

* Shep. t. 484. may they have the ufe of lands *. So too the 

king cannot take any thing, but by matter 

* Bro: feoff, ai. c f rC cord v j yet as he can take an eftate in 

ufes, pi. x 7. J 

the land, fo can he the ufe of the land 
by matter of record. Therefore, if a man 
levies a fine, or fuffers a recovery to the 
king’s ufe, and declares the ufe to the king 
by a deed of covenant inr oiled, it is good to 
raife a ufe in the king, though he is no party 

* Ba. ufes. So. to the conveyance w . But this ufe to the 

king fhould be railed by a conveyance of 
record, and not by a conveyance merely ap- 
pearing of record ; thus, if I covenant with 
J. S. to levy a fine to him to the king’s ufe, 
which I do accordingly, and the deed of 
covenant is not inrolled \ but is found by office, 
the ufe does not veft in the king ; but if the 
covenant had been to enfeoff J. S. to the 
king’s ufe, and the deed had been inrolledy 
and the feoffment found by office, then the 
'ibid. ufe would have veiled x . 

A limitation of a ufe to a parifh is void as a 
1 1 j h. 7. 9. b. ufe. as we have before feen y . But this ufe is 

alfo Bro. feoff. J % J 

au ufes, pi. >9. good as a trujl j of which the parilhioners may 
by a bill in chancery enforce the perform- 
ance. 
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ance *, provided the truft does not dome *»v«rn. j*/. 
within the ftatute 23 H. 8. t. 10. The 
fame rule holds with regard to any indefinite 
multitude without public allowance j for they 
cannot take any property by a general name 
in the thing trailed, by the rules of the com- 
mon law*. * 13 H.7. j.b. 


Whether an alien could be ceftuique uie 
was formerly a queftion of litigation : and 
indeed I believe it is not yet fettled by any 
determined cafes feme holding that a uie 
being merely in confluence, equity might 
direfl a performance for the benefit of the 
alien b i whilft others fay, that an alien could 8.4. 

not compel the feoffees to execute a ufe, it utes, pi. 29. 
being contrary to the law of the kingdom Vide preamble 
that an alien ihould plead, or be impleaded IVh.^o. 
in any of our courts c . Whether indeed even c P G,ib. ufes >4J . 
at this day an alien can purchafe lands in the 4I.’ ,S ' 
name of a truftee , without being fubjedt to a 
forfeiture of the truft to the king, is a point 
alfo perhaps not quite fettled' 1 : though in- 
deed, by the better opinion, it ieems that the 
king will be entitled to the truft of an alien 


ceftuique truft \ 


e 3 ^ha.Rep.35. 
Mellon’s Rep. 


131. 


G 6 


'thirdly. 



* Perk. 533. 

8 1 Co. 100. b. 
Har. Co. Liu. 
X2. b. n. a. 
a Salk. 591. 

3 Lev. 406. 
a Roll.-ab. 780. 
a P.W. 139. 
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thirdly, There Ihould be in moll cafes « 
mjideration to raife a ufe. I fhall in thi$ 
place mention the manner in which a ufe is 
raffed on the different conveyances now 1 q 
practice ; and I mull particularly beg the 
reader’s attention to this divifion, as indeed 
the fame, confide ration is as neceffary, and the 
fame mode adopted in railing ufes at the pre- 
fent period, (with relpeft to fuch conveyances 
as are made either expreffedly or impliedly to 
ufes) as was ufed previous to the ena&ing of 
27 H. 8, But with refpeft to bargains and* 
fales, and covenants to Hand feifed, the con- 
lideration neceffary to be expreffed in them 
will be conlidered, when we come to men- 
tion thofe particular conveyances. 

With refpeft to feoffments in fee, if there 
be no conlideration expreffed in the deed, 
and no declaration of the ufe, the feoffee will 
ftaqd feifed to the ufe of the feoffor f . Upon 
this principle it has been refolved *, that if a 
man, fiace the llatute 27 H. 8. feifed on the 
part of his mother, make a feoffment without 
any confideration or declaration of the ufe, 
(whereby the ufe would refult to the feoffor) 
or if the ufe is exprefsly declared to the feoffor 

and 
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and his' heirs, toll the lands' will defcend»**r 

they would have done before the feoffment* 

viz. on the mother’s fide : for in either cafo 

the feoffor is in of the old ufe. It muff be 

obferved, that where there are exprefs words 

to declare a ufe on a feoffment, no other con- 

fideration was ever thought neceffary to raife 

the ufe h j and indeed that opinion has long h P«rk. r. 537. 

been acquiefced in. Therefore, where A. in 

confederation of £. too paid to him by B. 

made a feoffment to the ufe of B. £nd C. his 

fon, it was held that this declaration of the 

ufe to C. railed the ufe to him, notwithftand- 

ing the confederation was paid by B V ‘2R0i.ab.791. 

What has been faid of the confederation to 
raife, and the declaration to direft, the ufe on 
a feoffment, will equally apply to fines and 
recoveries. For Rolle tells us, that if a fine be 
levied, or recovery fuffered, and no ufes are 
declared on them, the recoveror or conuzee 
will ftand foiled to the ufe of the recoveree or 
conuzor \ And if ufes are declared on the fine k * 

789.pl 1,2. 

or recovery, there needs no other -conficjera- 9 Co - *• *>• 
tion to raife the ufe ; in which they have the 
fame conftruftion as ufes declared on feoff- 
ments 1 . So if there be two joint-tenants, one 1 1 Co. 176. b. 

G 7 » 
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• ■ ft 

in fee, and thfe other for life, and they levy & 
fine without declaration of any ufe, the ufe 
ihali remain unto them in the fame eilate as 
* * Cfc j*.». they had before in the land m . AHb, if A. te- 
nant for life, and B. in reverlion or remainder, 
levy a fine generally, without any limitation 
of the ufes, it fliall be to A. for life, remain- 
der to B. in fee : for each grants that which 
he may lawfully grant ; and each fhall have 
the ufe according to the eftate, which he con- 
*;Co. 5t. *. veyed". 


• Bro Feoff, 
al ufes, pi 40. 


tV id- infra, 
3 } 8 , * 39 - 


It was formerly held, that if a man had de- 
livered money to J. S. to purchafe land for 
him, and J. S. purchafed the land to his own 
ufe, it Ihould be to the ufe of J. S. and not to 
him who paid the money But now fince 
the introdu&ion of truftsy equity has afted 
upon a more liberal principle 5 and in a fimilar 
cafe has decreed it to be a refulting truji, not- 
withftanding the ftatute of frauds and perju- 
ries, which requires all declarations of trulls 
to be in writing'.— But more of this here- 
after. 


It appears alfo, that if A. be feifed in fee of 
one acre of land, and he and B. levy a fine of it 
5 to 
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to another, without any confederation or de- 
claration of the ufe, the ufe ihall refult ti 
A. only, and his heirs q . q * Co * s** K 

1 ihall now fpeak of the confederation ne- 
ceifary to raife a ufe in the conveyance of 
leaje and releaje j the moil modern ipecies 
of aifurance. It may at firft feem ftrange 
to mention the confederation neceifary to be 
expreifed in this conveyance, in order to raife 
a ufe before the ftatute 27 H. 8. when it is 
well known, that this conveyance was not 
invented till after the paflfeng of that ftatute. 

But to this I muft obferve, that ufes at 
common law are always raifed on a leafe 
and releafe. The ftatute 27 H. 8. did 
not aboliih ufes, whatever it intended to 
do. It only annexes the pofieflion to the 
ufe. Now, in order to raiie a modern and 
permanent truft of inheritance by this convey- 
ance, there muft be a legal eftate at common 
law, and a ufe at common law ; which ufe 
the ftatute executes, and makes the eftate of 
ceftuique ufe a legal eftate, according to the 
Jlatute: then comes the declaration of the 
modern trufts. Now, in order to raife this 
ufe at common law on a leafe and releafe, 
we muft confider whether this conveyance 

(I mean 
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(I mean the releafe) ihould not have the 
fame conftruttion with regard to the coni 
fideration, as a feoffment had. In the firft 
place, I take it, that a leafe and releafe muff 
be confidered as a conveyance deriving its 
Ift 7 Mod * f° rce from the common law r . This will ap- 
pear, if we recolleft the principles Upon 
which it operates. It is in fa<ft two diftinft 
conveyances j the one creating a leffer eftate, 
and the other releafing to and enlarging that 
eftate. To create this leffer eftate (which is 
generally for the term of one year) any con- 
veyance may be ufed, which will completely 
veft the legal eftate in the grantee of the 
term, fo as to render him capable of receiv- 
ing a releafe of the larger eftate. Therefore 
a leafe at common km will effe&ually ferve 
the purpofe. ] am aware, that it is the uni- 
verfal practice at prefent to create this term 
of one year by a bargain and fade, becaufe it 
faves an a&ual entry. Yet this does not 
prove it to be a conveyance deriving its 
effeft from the ftatute of ufes j for the con- 
ftiturion of the term itfelfcreates the founda- 
tion of this affurance, and not the convey- 
ance by which it is conftituted : for whether 
the term be created by a common law leafe, or 
by a bargain and J ale (both of them being 
2 merely 



( 97 ) 

merely auxiliaries to the whole conveyance) 
is immaterial to die operation of the releafe, 
which is the grand part of the conveyance. 

We will then fuppofe this term to be already 
created (though> by the bye, if it be created 
by a bargain and fale, there fhould be the 
conlideration of five fhillings, or the like; or 
if it be created by a leafe at common law, 
there is no conlideration perhaps at all*, or * v “ le 1 Br ®- 
at mod only the refervation of a pepper-corn g'-47- c ^ 
rent, or the like required) then- the queftion 
will be, whether the releafor and releafee 
Hand in the fame fituation as a feoffor and 
feoffee flood with regard to the conlideration 
or declaration of the ufe? And I appre- 
hend that they do. The reafons for the 
conftru&ions made in the above, cafes of 
feoflments, fines, and recoveries, fee m to be, 
that the pofleflion of the feoffee, conufee, and 
recoveror, being veiled in diem before any 
ufe can polfibly arife, and there being no 
legal necelflty that the ufe fhould be veiled 
in or declared to them, becaufe they are in 
pofielfion (the feifin which they have being 
fofficient to ferve ufes to any perfon) the law 
will not fuppofe that the feoffor, conufor, or 
recoveree, intended to depart* with the ufe, 
or beneficial intereft in the lanfl, without fome 
H cxprefied 
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exprefled or implied confideration, or etf- 
prefsly agreed declaration. I fay, there is no 
neceflity to declare the ufe to thofe who have 
the feifin ; for before the ftatute, though the 
land itfelf might exprefsly be conveyed to 
any one, yet it was the confideration, de- 
claration, or notice which directed the ufe ; 
the ufe and land being diftindh And lb far 
it is the lame lince the ftatute. Befides which, 
the pojfejfion does not now draw the ufe , as it 
did before the ftatute, but the ufe the pojfejfion. 
Therefore, to whomfoever the ufe is declared, 
the pofleflion is likewife carried : fo that the 
ufe governs the poffeflion. Thefe convey- 
ances then differ from a bargain and fale, 
which firft pafies the ufe, and then the ftatute 
executes the poffeflion in ceftutque ufe. It 
follows from thefe principles, that all aflii- 
rances which firft pafs a fufficient feifin or 
pofleflion to ferve ufes declared on fuch 
conveyance, or rather which firft pafs the 
pofleflion, and then the ufe, mull have a 
conftru&ion limilar to that of feoffments, 
fines, and recoveries. Now, this is the cafe of 
a rcleafe, which certainly gives a feifin before 
any 'ufes can arife on it : for when the leflee 
or bargainee is . properly conftituted, and 
then receives the releafe, he has a com- 

pleac 
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pleat pofleffion, and his feifin is fufficient to 
ferve ufes declared to the releafee, releafor, 
or any other perfon. And if the ufe is de- 
clared to the releafee, he is in by the com- 
mon law*, which fhews, that a releafe does ‘vweButi. 
not derive its force from the ftatute of 27 H. 8. "7 '.'Sunder* 
Thefe obfervations, I hope, will explain the fo ' * 75 ‘ a " 
meaning of the phrafe of conveyances , which 
operate by way of trcmfmutation of pojfejjion. 

And taking it in this light, a leafe and releafe 
is as much a conveyance, which operates by 
tranfmutadon of pofleffion, as a feoffment, 
fine, or recovery. That being the cafe, there 
can be no good reafon to imagine that the 
releafor intended to depart with the ufe with- 
out fome confideration or exprefs declara- 
tion, any more than in the above cafes of a 
feoffor, conufor, or rccoveree. Indeed, in 
compliance with thefe reafbns, it feems now 
acknowledged, that, without the one or the 
Other, the ufe will, in cafe of a leafe and re- 
leafe, refult to the releafor. This latter prin- 
ciple, however, has been doubted ; and for a 
more full difcuffion of it I fhall refer to a 
fiibfequent part of this eflay. 

We have feen, that an exprefs declaration 
of the ufe is fufficient to raife it in any of the 
H 2 above 
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above conveyances, without any confidera- 
tion. It remains now to fee what confidera- 
tion is neceflary to raife thefe ufes, when 
there is no declaration of them. It was be- 
fore obferved, that if a man made a feoff- 
ment in fee, without any consideration or de- 
claration of the ufes, the law, judging of the 
intention of the parties, would not prefume 
that the feoffor intended to depart with the 
ufe for nothing; and therefore held, that 
the ufe remained or fefulted to him : or ra- 
ther the feoffee had the pofTeffion to die 
ufe of the feoffor, or to fuch ufes as h« 
Should by deed fubfequent appoint \ But 
where a confideration was exprefled in the 
deed, there the fame preemption did not 
hold ; for the law, which gave the ufe to the 
feoffor in the firll inftance, becaufe there 
was no equivalent given by the feoffee, 
would in the fecond, when there was a con- 
fideration given, adjudge the ufe to the feof- 
fee w . It feems, however, that any confide- 
ration, however trifling it may be, or any 
rent referved, however fmall, will be fuf- 
ficient to raife a ufe in the feoffee, conufee, 
recoveror, or releafee *. I particularly men- 
tion the releafee as being warranted by the 
cafe of Lloyd v. Spillet y , which cafe war- 
rants 
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rants the obfcrvations juft made on the na- 
ture of a leafe and releafe. The queftion in 
that cafe was. Whether the confideration of 
i os. expreffed in the releafe, was lufficient 
to pafs the legal eftate and ufe at common 
law to the releafee ; to which ufe the ftatute 
would draw the polfelfion, fo as to make 
them both as one legal eftate and polfelfion 
by the ftatute, fufficient to declare a modern 
truft upon ? And Lord Hardwicke clearly 
held, that the confideration of ioj. was of 
itfelf fufficient to create a ufe in a convey- 
ance, which operated by way of tranfmuta- 
tion of polfelfion, and that a leafe and releafe 
was fuch a conveyance } confequently that 
the polfelfion and ufe at common law were 
both in the releafee, and of courfe the legal 
eftate fince the ftatute. He alio declared, 
that an exprels declaration of the ufe, with- 
out any confideration, would have carried it 
to the releafee. 

However, though thefe finall confidera- 
tions will ferve to raife ufes in the feoffees, 

&c. yet it feems, that the feoffor, conulbr, 

&c. notwithftanding the confideration is paid 
by the feoffee, conufee, &c. may limit the 
ufe to any other perfon x : for the dcclara- 1 Perk. r. 537. 

H 3 don 
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tiotj 9^ the ufc guides the conftru&ion of it, 
without any regard to the confederation'. 

What has been faid of the manner of 
railing ufes in the conveyances of feoffments, 
fines, recoveries, and leafes and releafes, muft 
be understood of the creation of eftates in fee 
in the feoftees, &c. But with refpedt to the 
Conveying or creating of eftates tail, for life, 
or years, fufficient has been faid already. 

Concerning grants of incorporeal heredita- 
ments, it muft be noticed, that if a man, feifed 
of a rent-charge, granted it in fee, without any 
confideration or declaration of the ufe, the 
grantee would have been feifed of it to the ufe 
of the grantor and his heirs b . But at the fame 
time it was held, that if a man, feifed of 
lands in fee , granted a rent ifluing out of the 
fame lands to a ftranger, without any con- 
fideration, the grantee would have been feifed 
to his own ufe c . And it was faid, that if a 
man had a common in grofs, which was certain 
in fee, and had granted the fame in fee, with- 
out any confideration, &c. the grantee would 
be feifed to his ovon ufe d . Perkins, however, 
adds a qutere to this laft cafe. It therefore 
feems,prud£nt, in all cafes of grants of rent- 

charges 
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charges in fee (which are in ejfe at the time of 
the grant) or commons in grojs , to infert fome 
confideration, or make fome declaration of 
the ufes, if the confideration be only that of 
five (hillings, or the like. But all grants of 
rents, feigniories, or commons in grofs, in 
tail, for life, or for years, are good to raife 
ufes in the grantees, without any confedera- 
tion or declaration of the ufes c . c SJ7» 

Fourthly, To’ raife a ufe there fhould be a 
fufficient fubftance or thing, out of which the 
ufe may arife. Thus it was held, that all 
lands and inheritances local, as rents in ejfe, 
liberties, franchifes, vifible or local, might 
be conveyed to ufes. But it was denied that 
perlonal inheritances, which had no relation to 
lands or local hereditaments, fuch as annuities, 
could be conveyed to ufes f . Like wife ufes r tv. Jones, 1*7# 
could not be railed out of fuch things, qua 
ijfo uju confumuntur , as commons, ways in 
grofs, authorities granted to a man and his 
heirs to hunt in a park, chafe, or foreft f . { ibid. 

So too it was held, that a man could not 
grant a ufe out of lands, which he was not 
feifed of at the time of the grant. Therefore, 
if a man granted a ufe out of the manor of 
H 4 Dale, 
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Dale, which manor he had not purchafed, 
the ufe would not have palled or be veiled 
in the grantee, although the grantor had 
afterwards purchafed the manor g . This was 
conllruing the ufe according to the maxims 
of common law grants j for if in the fame 
manner a man had granted a rent charge out 
of the manor of Dale, when in truth he had 
nothing in the manor, but had purchafed it 
afterwards ; yet the grantor would have held 
it difcharged of the rent charge \ 

We will now examine the properties of 
this ufe at the common law. In the firft 
place then, it was held to be dejcendible ac- 
cording to the rules of the common law re- 
fpedtiag eftates of inheritance This con- 
ftrudtion was given by the chancery, which, 
when quellions of this nature arofe, confut- 
ed the rules of law relpe&ing the defcents of 
inheritance ; thereby, in this inftance, follow- 
ing the old maxim, that aquitas Jequitur legem. 
Indeed, this was but proper, for the chan- 
cery, not having a legiflative power, could 
not let up new rules of property} for as 
Gilbert obferves, to abrogate and fet afide 
laws, is equal to the power of making them k . 
According to this imitation of the rules of 

common 
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common law, 1 believe it is a point clearly 
fettled in our books, that there might have 
been a fojfeffio fratris of aufe 1 . Therefore ^ co ‘as 
if a man was feifed of a ufe in fee, and had ««•»>. 

% 4 Co. 2i. a. 

lffue a fon and a daughter by one venter > and co. Litt. i 9 . b. 
a fon by another venter , and died j the eldeft Piowd. 58. 
fon entered, and died without ifliie; the daugh- 
ter fhould inherit the ufe, in exclufion of the 
younger fon, according to the rules of lands 
of inheritance in a limilar cafe m . » Litt. c 8. 

Lord Bacon, indeed, in ipeaking of this 
idea of a poffejfio fratris of a ufe, calls it a vul- 
gar opinion " : he admitting at the fame time, » Ba. ufes, i t. 
that it was the pra&ice to make fuch a con- 
ftru&ion, where the intention of the parties did 
not fpecially appear to the contrary. Perhaps 
he thereby meant, that it was a point merely 
difcretionary in chancery, and not any fixed 
rule. But notwithftanding this obfervation of 
that writer, it certainly was an eftablifhed rule 
in chancery, as appears by the above citations. 

Upon thefe principles, if there’ had been a 
ufe of lands held in Borough Englijh , or in^a- 
vel-kind ', it would have defcended in the firft 
inftance to the youngeft fon, and in the fecond 
to all the males 0 . So if there be a cuftom • * rmi »*. 

, 78a x Co. 83 * 

that a . 
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that lands fliall defcend to the eldeft daughter, 
and there be a feoffment made which diredts 
the ufe to go to the heir, yet it lhall defcend 
v i Roil. at. to the daughter alone p . 

Secondly. In the above inftance we fee a 
ufe confidered as an hereditament: but it 
was alfo confidered as a chattel. Thus it 
was held to be devijable as a chattel before 
the ftatute of wills, thereby, under the colour 
of allowing a devife of the ufe, in effedt per- 
i Wright’s Ten. mitting the lands themfelves to be deviled 

174. cd, 1768. 0 

for the devifee of the ufe had all the advan- 
tages which ceftuique ufe himfelf had. Lands 
themfelves were not held to be devifable 
after the conqueft, becaiife no lands could 
pafs by the common law, but by livery of 
r t Co. 123. b. feifin r ; and becaufe it was contrary to the 
nature of the feud, that the feudatory fhould 
•Wright’s Ten. difpofe of it by will This ufe was allowed to 
be devifed by a nuncupative will ; fo that if a 
feoffment in fee had been made to the ufes of 
fuch perfons, as the feoffor fhould name by 
his laft will, &c. he might have limited thefe 
* 1 Co ’ ,s 4* b * ufes by a nuncupative will f . However, if 
an infant ceftuique ufe had made a will of the 
» 1 Roll. ab. ufe, it would have been void % 

779. 


'Thirdly. 
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i Thirdly . As ceftpique ufe might devifc the 
ufe, fo might he alien, or transfer it by the 
common law". But though he, could alien, p*^’ * 
or transfer the ufe itlelf by the common law, N *, c - ?s- 
yet he could not alien the legal eftate in the 
land. To remedy this defeat was the fta- 
tute of 1 Richard 3. made j but we have al- 
ready had an expofition of that ftatute, and 
have feen how very ineffectual it was for the 
purpofes it was palled. 

Fourthly. It was held by the common law, 
that ceftuique ufe had neither jus in re, nor jus 
in rem \ The jus in re meant an eftate, and w. Jones 
the jus in rem a demand 7 . A ufe was held s Ba. ufes, 5. 
to be neither. This conftruCtion we may 
eafily conceive to have been admitted; for 
ufes were not in their origin cognizable by 
the courts of law ; therefore, that being the 
cafe, it is natural to fuppofe, that thofe courts 
did not allow them to have either they‘«j in 
re, aut jus in rem. Yet whatever might have 
been the conftruftion of the courts of law, 
yet it is very certain, that the chancery, in firft 
exercifing a difcretionary power, in time re- 
duced that difcretipn to a certain fixed rule of 
the court : and authorized ceftuique ufo not 
to deem relief or a decree as a matter of 

favour. 
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favour, but as a matter of right. But even 
in the courts of law ceftuique ufe had many of 
the privileges of the owner of lands. Thus 
a ceftuique ufe might have been fworn upon 

* Co, Litt. *7*. an inqueft*: for which fir Edward Coke 

a.b. * 

very properly gives this reafon, That at 
the time of the making of the 2 Henry 5. 
c. 3. the greater part of lands (during thofe 
troublefome and dangerous times, when the 
unhappy controverfy between the houfes of 
York and Lancafter had begun) were held 

* vide t a*. j„ u f e And the ftatute was made to reme- 

150. 

dy a mifchicf, which ufed to happen from the 
fheriff’s returning men of no underftanding, 
and that ftatute provided that he fhould re- 
turn proper men. Now, though the feoffees, 
in cafe of ufes, had the legal eftate in the 
land, yet the courts, for the advancement and 
expedition of juftice, extended the ftatute 
(againft the letter) to the ceftuique ufe, and 
not to the feoffees. This tends to fhew, 
however, that ceftuique ufe, even by the 
common law, was confidered as having pro- 
perty in the ufe of the land in fome refpefts. 
So too he was confidered as tenant at will to 
his feoffees, and was punifhable in an a&ion 

Mu. ufes, 5, 6 , of trefpafs towards them\ But notwith- 
ftanding ceftuique ufe had thefe, and the 

like 
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like properties in the ufe by reputation, and 

the fandtion of equity, yet, in the eye of the 

law, he was confidered as having no property 

in the land, with refpedt to his being the 

qjlenftble owner of it. Thus, if he came 

upon the land, he was confidered merely as a 

trefpafier e . And though, after the ftatute 

of Richard 3. he was enabled to make feoff- ufes, P u j‘9. 

ments, yet, imtil he made the feoffment, he 

was ftill reckoned as a trefpafier, upon his 

entry on the land for any other purpofcs, than 

to make alienations : nor could he bring an 

adtion, avow, &c. but in the names of his 

feoffees'. So he could not juftify for damage <• ibid. 

faifant ; and though it was held he could 

grant the herbage, and corn, yet he could 

not take them himfelf'. Though the ftatute « *5 h . 7. *. 

of Richard 3. allowed him to make leafes, ufes*, pi. , j, 

and he was permitted to bring an adtion of 

debt for the rent, yet he could not avow r : r *7 H.8. ij. 

and upon the making of a leafe by ceftuique ufes, pL 6. 

ufe, the reverfion ftill continued in the feoffees, 

who might bring an adtion of wafte, or enter 

for a forfeiture *. Upon thefe principles of e s H. 7. s. 

the common law, that ceftuique ufe had no uf«j pi. *«. ’ 

property in the land, it was held, that his wife 

was not dowable of a ufe h : neither was the fc Perk. f. 349. 

hufband of a feme ceftuique ufe permitted to 

have 
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Perk”"^ 3 b * ^ ave ^is courtef y '• Ceftuique trie did not 
forfeit his lands, (by the rules of the common 
law,) upon the commiflion of treafon, or fe- 
k jenk. Cent, lony k : and it was faid, that if ceftuique ufe 
>9 °' committed felony, the ford fhould not have 

the lands, neither fhould the heir have them 
on account of the cormption of blood ; of 
1 s®,4-7- courfe the feoffees would have had them 1 , 
ufes, pi. 34* Again, the ufe itfelf was not fubjeft to ward- 
Ihip of lands held in foccage, to marriages, 
reliefs, and in effeft did not render to the 
lords the firft fruits, and benefits of their feig- 
nfories, even after the pafiing of the ftatutes 
■ i Co. 113. b. 4 Henry 7. c. 17. and 19 Henry 7. c. i5 m . 

The ufe alfo was not fubjeft to any execu- 
KeUw. 86. a. tfons, as a pp cars by the ftatute 19 Henry 7. 

which makes the land itfelf liable to execu- 
tions for debts of ceftuique ufe due by judg- 
“ 19 h. 7. c. 15. ment\ It alfo appears, by feveral ftatutes 
before enumerated, that an atftlotf -fr as not 
maintainable by the common' li^'.ag^inft 
• ^R.^c.9. ceftuique ufe or the perrior of‘tM^rifets% 
*1 H^e. c 7 +. Finally, ufes were not confldefed'ift'tKFhkrfdk 
1 .7.0.1. ^ t h e executor or heir'as'aflfets id f$riS$ 

>«co. m. b. creditors p j which particularly filers what 
trifling regard the courts of laW fhcvfed TO 
ufes, efpecially as they have ^vSr lit* 
xious to befriend bond fifo Cfedltftrt^ 

§ 
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In this fituation ftood the ufe and ceftuicfue- 
ufe at the common law. Whereas, on the 
contrary, the feoffee to ufes was the complete 
oftcnfible owner of the land. He performed ' 
the feudal duties 9 . His wife had dower*: <t Bnti. K. t. ta 


and his eftate was fubjeft to wardfhip, relief, under fo.s72.bo 
&c. The feoffee had authority to fell the u £™’piTto. Jl ’ 
land, was tenant to the lord, and forfeited the * 
lands if he committed treafon, or felony. In 
fhort, he might bring actions, &c. as if he 
held the land difcharged of the ufe r . r Dyer, 9. b. 

Jenk. Cent. 

190. 


Fifthly. The ufe did in many inftances 
enfue the nature of the land : thus, if a man, 
feifed of lands on the part of the mother, 
made a .feoffment without any confideration 
or declaration of the ufe, and then took back 
an eftate to him and his heirs on the part of 
his father ; ftill, as the ufe was never out of 
the feoffor, it continued in him as of the old 
ufe, and would defeend to the heirs on the 
mother's fide ’. So too if there be two joint ’Har.Co.Litt. 
tenants, one for life, and the other in fee, and 
they levy a fine without declaration of any ufe, 
the ufe fhall be to them of the fame eftate 
as they had before in the lands'. In the «»&».$*.». 
preceding obfervations upon the nature of a 
ufe, wfc havp feen in many inftances, that it 

enliues 



7 5 a# ufes, 13, 


" Ibid, xi to 

|S» 


* Ibid, 13, 14* 


f Plowd. 351. 

2 Roll. ab. 779, 


* £a. ufes, t6. 


* Ibid. 18. 
24 H. 8. 4* 
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enfues the nature of the land ; fuch as, there 
being a pojfefiio fratris of a ufe, it being dc~ 
fcendible, &c. But ufes, as lord Bacon ob- 
ferves, in many inftances differed from cafes 
of poffeflion v , which he accordingly enu- 
merates. Thus, by the common law, a war- 
ranty would neither bind, nor extinguifh, the 
right of a ufe; but it would the right of 
poffeflion w . There was no neceflity at com- 
mon law for any confideration to eftablilh a 
deed, nor did notice conftitute covin, or make 
a particeps criminis * ; whereas in refpeft to 
ufes, no confideration , although there is alfo 
no notice , will render the deed covinous ; or if 
there be a good confideration, but with notice, 
that will have the fame effedb T . So too a 
right of a&ion by the common law was not 
affignable ; but die Jubpxna in cafe of a ufe 
could always have been afiigned 7 . Again — 
at common law a man cannot have the land 
itfelfj and a rent iffuing out of that land to 
himfelf; but the ufe of land, and the ufe of the 
rent, might have well flood together in one 
perfon *. To thefe differences between ufes 
and cafes of poffeflion, marked out by Bacon, 
we may add, that by the common law, if a 
man had enfeoffed another without adding 
the word heirs to the eftate limited to the 

feoffee, • 
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feoffee, lie would have had but an eftate for 
life b . But if a man had before the ftatute b Litt. f. 

27 Henry 8. c. 10. bargained and fold his 
land for money, the bargainee would have 
had an eftate in fee, without the word heirs c . c 1 Co. 100. b. 
And the reafon was, bccaufe by the common °* 1 ' 9 * * 
law nothing paffed from the bargainee, but a 
ufe, which ufe was guided by the intent of the 
parties. Now it was held that as the bar- 
gainee paid a valuable confideration for the 
land, he Ihould in equity (the diredtor of ufes) 
have the whole eftate in fee fmple of the 
ufe \ But this conftrudtion is altered fince the * 1 c 0 . 100 


ftatute of 27 Henry 8. c. 10. and made like 

that of the cafe mentibned by Littleton *. So e 1 Co - * 7 * *>• 

alfo if an eftate was limited at the common 


law to a man and his wife, that Jhould be, 

the man in this cafe took the whole f : but if f Mo °r, 96. pi 

240. 

a ufe had been limited in this manner, the 
wife would have taken according to the limi- 
tation g . Thefe cafes, I hope, will fuffice to * , Co . 101. «. 
fliew the diftmdtion between the conftrudtion P> ‘ 

of ufes, and the poffefTion. I fhall only fub- 
join one more cafe. If at the common law 
a man had made a feoffment in fee, to the ufe 
of A. for years, remainder to the ufe of the 
right heirs of J. S. this limitation had been 
good; for the feoffees remained tenants of the 
I freehold. 
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freehold. But fince the ftatute 27 Henry i. 
c. 10. which annexes the poffelfion to the tile, 
1 * Co* >35- *• this limitation is alfo void h . 

Sixthly. Ufes, like the land, might have been 
limited upon a contingency. Thus, if there 
had been a feoffment in fee to the ufe of A. 
for life, remainder to the ufe of him who 
lhould be the eldeft fon of A. this had been 
•i Co. in. b. a good contingent ufe'. As a ufe might 
have been limited on a contingency, fo might 
it have been deftroyed, or fufpended. There- 
fore, if either privity of ejiale or confidence of 
perfon failed in the perfons, who had the legal 
eftate, the ufe was either fufpended, or totally 
deftroyed. Thus neither a feoffee upon good 
confideration and without notice, a diffeifor, 
an abator, lord by efeheat, corporation, alien 
born, nor a perfon attainted, &c. could ftand 
feifed to a contingent ufe : for whenever the 
eftate of the feoffees became veiled in any of 
thefe perfons, the contingent ufe was either 
* 1 Co. 1x2. a. fufpended or deftroyed k . I truft thefe ob- 
. fervations will give the reader a fufficient 
knowledge of the nature of ufes, previous to 
the palling of the 27 Henry 8. c. 10. There 
may be other peculiarities relating to them, 
which have efcaped my memory and obferva- 

tion j 
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tiofi; thele, however, which I have mentioned 
here, feem abfolutely necefiary to be known, 
in order to our having a clear and comprehen- 
five idea of the prefent laws concerning trujls. 
It is unneceflary to obferve, that before the 
ftatute 27 Henry 8. c. 10. ufes had many 
mifchiefs attending them. Lands and here- 
ditaments were fecredy palled from one to 
another, by way of ufe, without the folemn 
ceremony of livery of feififl *. Ufes were de- 
vifed by laft will, by bare words, and Ibme- 
times by figns in great extremities. By frau- 
dulent ufes heirs were oftentimes unjuftly 
difmherited. Lords loft their wards, mar- 
riages, reliefs, and all the fruits and benefits 
of their leigniories, notwithftanding the fta- 
tutes 4 Henry 7. 19 Henry 7. No pur- 
chaler could be allured of his purchafe, not- 
withftanding the 1 Richard 3. No man 
knew againft whom to bring his adtion, or 
have execution, notwithftanding the ftatutes 
x Richard 2. 4 Henry 4. 1 1 Henry 6. I 
Henry 7. and 19 Henry 7. Ellates created 
by law in confideration of marriage, viz. 
tenancy in dower, and by the courtefy, were 
deftroyed. Perjuries for trial of fecret ufes 
were committed. The king loft the benefit 
of efcheats by attainder, purchafes by aliens, 
I 2 wards. 


1 1 Co. 143. a* 
IZ4. b* 
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»7 H. 8. c. 
Preamble. 
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wards, &c. and lords alfo loft their eic heats, 
together with many other michiefs. 

To remedy thefe inconveniences the fta- 
tute 27 Henry 8. c. 10. was made: which 
indeed dire&s the modern method of con- 
veyancing. This ftatute, and its expofition, 
is* now better underftood than when lord Ba- 
** con wrote j who, fpeaking of it, fays p , “ It is 

“ a Law whereupon the inheritances of this 
“ realm are tofled at this day, like a fhip 
** upon the fea j in fuch fort that it is hard 
® to fay, which bark will fink, and which will 
get into the haven ; that is to fay, what 
“ affurances will ftand good, and what will 
“ not.” 

io. The ftatute recites, “ Where by the com- 
“ mon laws of this realm, lands, tenements, 
* c and hereditaments be not devifeable by 
“ teftament, nor ought to be transferred from 
“ one to another, but by folemn livery and 
“ feifin, matter of record, writing fufRcient 
“ made bond fide, without covin or fraud; 
** yet neverthelefs divers and fundry imagi- 
“ nations, fubde inventions, and pradtices 
“ have been ufed, whereby the hereditaments 
“ of this realm have been conveyed from one 
§ « 10 
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** to another by fraudulent feoffments, fines, 
“ recoveries, and other aflurances, craftily 
“ made to fecret ufes, intents, and trufts; 
“ and alfo by wills and teftaments fometime 
** made by nude par olx, and words, fometime 
* c by figns, and tokens, and fometime by 
“ writing ; and for the moft part made by 
“ fuch perfons as be vifited with ficknefs, in 
“ their extreme agonies and pains, or at fuch 
<c time as they have fcantly had Sny good 
<f memory, or remembrance ; at which times 
f< they being provoked by greedy and cove- 
** tous perfons, lying in wait about them, dp 
“ many times dilpofe indifcreetly and unad- 
“ vifedly their lands and inheritances; by 
** reafbn whereof and by occafion of fudi 
** fraudulent feoffments, fines, recoveries, and 
(t other like aflurances to ufes, confidences, 
“ and trufts, divers and many heirs have been 
u unjuftly at fundry times difherited, the 
“ lords have loft their wards, marriages, re- 
<f liefs, harriots, efeheats, aids pur fair fitz 
te cbivalier , fc? pur fill marier , and fcantly any 
** perfbn can be certainly allured of any lands 
u by them purchafed, nor know finely 
** againft whom they fhall ufe their aftions, 
“ or execution, for their rights, titles, and 
“ duties; alfo men married have loft their 
I 3 “ tenancies 


The inconveni- 
ences attending 
conveyances, 
and devifes to 
ufes. 
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44 tenancies by the courtefy, women their 
44 dowers, manifeft perjuries hy trial of fuch 
44 fecret wills, and uies, have been com- 
44 mittedj the kind’s highnefs hath loft the 
44 profit- and advantages of the lands of per- 
44 Ions attainted, and of the lands craftily put 
44 in feoffments to the ul'es of aliens born, 
44 hnd alfo the profits of wafte for a year 
44 and a da 1 ’ of felons attainted, and the lords 
44 their efcheats thereof ; and many other in- 
44 conveniencies have happened, and daily do 
44 increafe among the king’s fubjedts, to their 
44 great trouble and inquietnefs, and to the 
44 utter fubverfion of the ancient laws of this 
44 realm : For the extirpating and extinguifh- 
44 ment of all fuch fubtle pradtifed feofl> 
44 ments, fines, recoveries, abufes, and errors 
44 heretofore ufed, and accuftomed in this 
44 realm, to the fubverfion of the good and 
44 ancient laws of the fame, and to the intent 
44 that the king’s highnefs, or any other of 
44 his fubjedts of this realm, fhall not in any- 
44 wife hereafter, by any means or inventions 
44 be deceived, damaged, or hurt by reafon of 
44 fuch trulls, ufes, or confidences, it may 
44 pleafe the king’s moft royal majefty, that 
44 it may be enadted by his highnefs, by the 
ff afient of the lords fpiritual and temporal, 

44 and 
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K and the commons jn this prefent parlia- 
“ ment alfembled, and by the authority of 
“ the fame, in manner and form following, 
** that is to lay, That where any perfon or 
** perfons Hand, or be feifed, or at any time 
<c hereafter lhall happen to be feifed, of and 
“ in any honours, caftles, manors, lands, te- 
“ nements, rents, fervices, reverfions, re- 
“ mainders, or other hereditaments, to the 
te ufe , confidence, or truft of any perfon or 
" perfons, or of any body politic, by 
“ reafon of any bargain, fale, feoffment, 
* c fine, recovery, covenant, contract, agree- 
«* ment, will, or otherwife, by any manner of 
“ means whatfoever it be; that in every 
“ fuch cafe all and every fuch perfon and 
“ perfons, and bodies politic, that have, or 
“ hereafter lhall have, any fuch ufe, confi- 
** dence, or truft, in fee fimple, fee tail, for 
“ term of life, or of years, or otherwife, or 
“ any ufe, confidence, or truft in remainder, 
“ or reverter, lhall from henceforth Hand, 
(t and be feifed, deemed, and adjudged in 
<c lawful feifin, ettate, and poffelfion, of and 
“ in the lame honours, caftles, manors, lands, 
** tenements, rents, fervices, reverfions, re- 
<f mainders, and hereditaments, with their 
f< appurtenances, to all intents, conftruftions, 

1 4 “and 


The pofleflion 
(hall be in him 
nr them that 
have the ufe. 
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" andpurpofes in the law, of and in fuch like, 
“ eftates, as they had or lhall have in ufe, 
“ truft, or confidence, of or in the fame} 
“ and that the eftate, title, right, and pofief- 
ct fion, that was in fuch perfon or perfons, 
“ that were or hereafter lhall be feifed of any. 
" lands, tenements, or hereditaments, to the 
“ ufe, confidence, or truft of any fuch per- 
“ fon or perfons, or of any body politic, be 
* c from henceforth clearly deemed and ad- 
“ judged to be in him or them, that have or 
* c hereafter lhall have fuch ufe, confidence, 
“ or truft, after fuch quality, manner, form, 
(t and condition, as they had before in or to 
“ the ufe, confidence, or truft that was in 
<c them. 

ct That where divers and many perfons be, 
<c or hereafter lhall happen to be, jointly 
tc feifed of and in any lands, tenements, 
<c rents, reverfions, remainders, or heredira- 
“ ments, to the ufe, confidence, or truft, of 
* c any of them that be fo jointly feifed, that 
f ‘ in every fuch cafe, that thofe perfon or 
" perfons which have or hereafter lhall have 
“ any fuch ufe, confidence, or truft, in any 
“ fych lands, tenements, rents, reverfions, re- 
* { majnders, or hereditaments* lhall from 

f f henceforth. 
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< c henceforth have, and be deemed and ad- 
«* judged to have only to him or them that 
« have or hereafter fhall have fuch ufe, con- 
“ fidcnce, or truft, fuch eftate, pofleffion, 

“ and feifin of and in the fame lands, tene- 
“ ments, rents, reverfions, remainders, and 
“ other hereditaments, in like nature, man- 
“ ner, form, condition, and courfe, as he or 
*' they had before in the ufe, confidence, or 
“ truft of the fame lands, tenements, or he- 
“ reditaments : faving and referving to all Savins of tin 

° right of 

“ ^nd Angular perfons, and bodies politic, tons «*• 
their heirs and fucceffors, other than thofe 
“ perlbn or perfons which be feifed, or 
* c hereafter fhall be feifed, of any lands, te- 
“ nements, or hereditaments, to any ufe, 

“ confidence, or truft, all fuch right, title, 

* c entry, intereft, pofleffion, rents, and aftion, 
c< as they or any of them had or might have 
" had before the making of this aft. 

3. “ And alfo faving to all and lingular Saving of the 
“ thofe perfons, and to their heirs, which be ttekwroufiT 
** or hereafter fhall be feifed to any ufe, all 
fuch former right, title, entry, intereft, 

“ pofleffion, rents, cuftoms, fervices, and 
** aftions, as they or any of them might 
** have had to his or their own proper ufe. 
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* f in or to any manors, lands, tenements, or 
“ hereditaments, whereof they be, or here- 
“ after fhall be, feifed to any other ufe, as if 
** this prefent a£t had never been had nor 
<c made, any thing contained in this aft to 
** the contrary notwithftanding. 

4. “ And where alfo divers perfons ftand 
“ and be feifed of and in any lands, tene- 
t( ments, or hereditaments, in fee fimple or 
<( otherwife, to the ufe and intent that other 
u perfon or perfons fhall have and perceive 
“ yearly to them, and to his and their heirs, 
“ one annual rent of £. 10. or more or lefs, 
“ out of the fame lands and tenements, and 
“ fome other perfon one other annual rent 
“ to him and his afligns, for term of life or 
** years, or for fome other fpecial time, ac- 
<f cording to fuch intent and ufe as hath been 
“ heretofore declared, limited, and made 
“ thereof, 

5 S.The execu- ** Be it enafted therefore by the authority 
non of rents. <f That in every fuch cafe, the 

“ fame perfons, their heirs and afligns, that 
* l have fuch ufe and intereft, to have and 
<e perceive any fuch yearly rents, out of any 
** lands, tenements, or hereditaments, that 

« they 
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w they and every of them, their heirs and 
“ affigns, be adjudged and deemed to be in 
“ poffeflion of feifin of the fame rent, of and 
“ in fuch like eftate as they had in the tide, 
“ intereft, or ufe of the faid rent or profit, 
<f and as if a fufficient grant, or other lawful 
“ conveyance, had been made and executed 
** to them, by fuch as were or (hall be feifed 
“ to the ufe or intent of any fuch rent to be 
t( had, made, or paid, according to the very 
“ truft and intent thereof ; and that all and 
“ every fuch perfon and perfons as have 
“ or hereafter fhall have any title, ufe, and 
tc intereft, in or to any fuch rent or profit, 
“ fhall lawfully diftrein for non-payment of 
“ the faid rents, and in their own names make 
<l avowries, or by their bailiffs or fervants 
tc make conifances and juftifications, and 
“ have all other fuits, entries, and remedies, 
** for fuch rents, as if the fame rents had- 
ec been actually and really granted to them 
ct with fufficient claufes of diftrefs, re-entry, 
“ or otherwife, according to fuch conditions, 
" pains, or other things, limited and ap- 
" pointed upon the truft and intent for pay- 
" ment or furety of fuch rent,” 

Py the 6 f. it is enacted, That no woman 

fhall 
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fljall have both a jointure and dower of her 
hufband’s Jands.-— By f. 7. a woman (hall be 
endowed, where jointure is recovered bylaw- 
ful aftion. — By f. 9. it is provided, that a 
woman may accept or refufe a jointure, fettled 
after marriage. — By f. 10. it is further pro- 
vided, that the ftatute fhould extinguifh no 
ftatute, recognizance, &c. by the execution 
of any eftate. Thus, for inftance, if a man 
had an extent of 100 acres, and an ufe of 
the inheritance of one j now, the ftatute 
executing the poffeffion to that one would 
have extinguifhed the extent, being entire in 
all the reft : or if the conufor of a ftatute, 
having 10 acres liable, to the ftatute, had 
made a feoffment in fee to a ftranger of two 
of thofe acres, and after had made a feoff- 
ment in fee to the ufe of the conufee and his 
heirs, this would have extinguilhed the re- 
sBa-ufes, 53. #ognifance q . — S. 12, 13, direft, where fines 
for alienations, reliefj and harriots, fhall be 
paid to the king or common perfons.— By 
f. 14. ceftuique ufe may have all fuch ac- 
tions and advantages as his feoffees might 
have had ; — by f. 1 5, however, aftions then de- 
pending by the feoffees were not to be abated.— 
Byf. 16. it is provided, that the aft fhall not 
be prejudicial to the king on account of 

wardfhip, 
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#ardlhip, liveries, or for oufier le «<*«.— The 
17 f. is concerning recognizances taken to 
die king’s ufe. — And f. 18. relates to lands 
executed to perfons born in Wales. 

Whatever might have been the intention 
of the legiflature in palling this aft, it cer- 
tainly did not effeftuate the total abolition of 
uefs j it only deftroyed the intervening eftate 
of the feoffees’. Lord Coke’, and others, 
have thought that the ftatute intended to ex- 
tirpate ufes themfelves, and never meant that 
lands fhould pafs fubfequent to the ftatute by 
way of ufe, but only by folemn livery. And 
therefore they held, that thefe words of the 
ftatute, ** where any perfon or perfons ftand or 
he feifed , or at any time hereafter jhall happen to 
le feifedf do not ferve as a proof, that the 
makers of the aft expefted, that ufes would 
be continued after the making of it j but that 
thole words were only inferted to provide for 
a cafe which poflibly might occur : As, fup- 
poling that a feoffee to ufes had been difteifed 
before the aft, and then the aft had been 
made ; now, at the time of making the aft, 
lie certainly was not foiled to the ufe of any 
perfon i but he might afterwards, by his entry, 
revolt the ides, and then, being foiled to the 
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ufes after the aft, according to the words of 
the aft, the ufe would have been executed to 
the poffeflion of ceftuique ufe. But furely 
this is an overtrained conftruftion of the 
words of the aft ; for if this were the real in- 
tention of the legiflature, it would have been 
very eafy to infert thefe words, “ or hereafter 
Jhall be feifed upon any feoffment heretofore 
39,%. ma ^ e ” Befides, the ftatute of inrollments T , 
»*7H.8. c.16. which takes notice of ufes, fhews that the 


legiflature meant obiter to fanftion ufes, by 
making an additional ceremony neceffary to 
the conveyance of ufes. Befides, the 12 f. of 
the aft fpeaks of eftates to be made and exe- 
cuted in poffeflion. In fhort, I cannot help 
agreeing with Lord Bacon in the opinion, 
that the ftatute never intended to abolilh 
ufes. Lord Bacon, in fpeaking of a perfon 
* Ba. ufes, 40. whodoubted of this doftxine fays *, “ And this 
“ was the expofition, as tradition goeth, that 
t( a reader of Gray’s Inn , who read foon after 
“ the ftatute, was in trouble for, and worthily, 
“ who as I fuppofe was a boy.” Indeed, 
with refpeft to a diffeifin, before the ftatute, 
it was held by the fame writer, that the re- 
grefs of the feoffees, after the ftatute, was 
excluded by the two favings of the ftatute : 
for the firft faving faves the right of all per- 

fons. 
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^fons, except the feoffees } and the fecond faves 
the'f ight of the feoffees to their own life : fb 
that^etween both the right of the feoffees to 
the x&rTSf another was fhut out. 


As the ftatute did not expre/sly forbid the 
limitation of ufes (and thereby make all ufes 
void) there was actually no avoiding convey- 
ances to ufes after it; for the practice of 
ufes being long eftablifhed and acquiefced 
in previous to the making of the ftatute 
of ufes, all lands were divided into two dif- 
tinft eftates, one in the land, and another 
in the ufe y . So that a man could not think rCo,Lltt - 
of the cafe of poffeffm, without at the fame 
time being reminded of the ufe. This the 
makers of the ftatute muft have been very 
well aware of, as appears by the aft itfelf; 
they confidered the propereft method of 
remedying the inconvenience attending thefe 
two eftates in the fame property, and inftead 
of abolifhing and annulling all limitations of 
ufes, they wifely incorporated and confoli- 
dated the two eftates into one, transferring 
the legal to the equitable, and thereby ren- 
dering both a legal ejlate according to the fta- 
tute. They moft probably thought, that ufes, 
under fuch a regulation, were better fuited to 
a mitigate 
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mitigate the feverity of the common law, 
and anfwer die contingencies of familyfet- 
tlements : therefore, after the pafliijg of 
this a ft (it not enacting that there'*lhould be 
in future no ufes) when a man made a feoff- 
ment to one, without any confideration or. de- 
claration of any ufe, what was the conftruc- 
tion to be made in this cafe ? We have feen 
that before the aft, chancfiy, which ever 
watches over the confciences of men, and 
never eftablifhes a donum gratuitum , -would 
have conftrued the poffeffion to be in the 
feoffee, and the ufe in the feoffor. Now, does 
the ftatute contradict or deftroy this con- 
ftruftion ? No truly $ for it anfwers to, and 
comes within, the very words and meaning 
of the ftatute ; which fays, that where 
any perfon , &c. Hands feifed to the ufe of 
another, by reafon of any feoffment, &c. or 
by any manner of means whatfoever ; now 
here in this cafe the feoffee ftands feifed to 
the ufe of another, viz* of feoffor, by an ad- 
mitted conftruftion before the aft. And the 
aft does not fay where any perfon ftands 
foiled to the ufe of another by exprefs'declara- 
tim i fo that whether the feoffee ftands feifed 
to a ufe by exprefs declaration , or by conflruc- 
tkH of law, he equally comes within the 

meaning 
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nipping and equity of the aft, and as much 
with\n the words in the one cafe as the other. 
As tl\ ftatute did not intend to abolifh ufes, 
lo neither did it intend to alter the manner 
of railing them. The ftatute only intended 
to execute the poflelfion to the ufe, and 
make the eftate of ceftuique ufe a legal eftate, 
inftead of a truft eftate : but it did not mean 
to make any thing pafs by a conveyance, 
which did not pafs before; that is, it did 
not intend that the land and ufe fhould pals, 
where only the land palfcd before the ftatute z . 
Therefore, in the cafe I have put, the ufe 
not palling, it draws back to itfelf the eftate 
in the land palfed by the conveyance, and 
then the ftatute executes the poffelfton to it. 
This kind of refulting ufe, or ufe by opera- 
tion of law, clearly owed its origin to an 
equitable and juft conftruftion j for as the 
poflelfion and ufe were diftinft properties 
before the ftatute, the courts of law, which 
took cognizance of the former; permitted it 
to be aliened by exprefs words without any 
confederation, the deed itfelf, 'by which it 
was conveyed, being thought a fufficient con- 
federation ; but the latter being folely under 
the jurifdittion of equity, that court would 
indeed, by. exprefs declaration, without any 
K confederation, 


1 Vide 

2 Raym. 860. 
alio Co. 

Litt. 22. b. 
Jenk.Ceut.255. 
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confideration, allow the ufe to pafs j butfun- 
lefs there was fuch declaration or considera- 
tion, it held that the ufe remaine&jn-'&e do- 
* c j °' b Litt ‘ nor a . This was for very obvious reafons ; for 
Co. Lite. 13. a. chancery would never have adjudged a man 
to have departed with his ufufruEluary pro- 
perty, without exprefling his intentions of 
doing fo, either by making an exprefs de- 
claration, or receiving fome confederation, as 
indicative of fuch his intent. Upon thefe 
motives, I apprehend, were refulting ufes 
firft introduced : and that being the cafe, the 
lame equitable principles, which fandtion- 
ed their beginning , would fince the ftatute 
favour their continuance. In fadt, refulting 
ufes of this kind have been allowed fince the 
ftatute, and being fo are executed by it. 
Thefe remarks may at firft fight feem rather 
contradictory to the obfervation of Holt, in 
Salk. 678. the cafe of Shortridge v. Lamplugh b , who 
held, that if a feoffment be pleaded, the ufe 
need not be averred to the feoffee 5 for if 
no confideration appears, and it is not 
exprefted to whofe ufe it Ihould be, 
that it muft be intended to the ufe of 
the feoffee, unlefs the contrary appears: 
and that that was the form of pleading 
both before and fince the ftatute : though 
4 he 
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he kdds, that there is more reafbn for it 
Jince \he ftatute ; for if the ufe fhould be 
conftnlba'tb be in the feoffor, the conveyance 
would be to no purpofe : whereas, before the 
ftatute, there might be forne end in making 
the feoffment, viz. to put the freehold out of 
the feoffor, and fo prevent wardfhip. See. 
To this obfervation of Holt, I muft obferve, 
that when he fays that the form of pleading 
was filch before the ftatute, he admits that 
the dodtrine of refulting ufos, as I have men- 
tioned it, was acknowledged by the common 
law, and that the ftatute had not made any 
alteration therein, but only confirmed it. So 
he allows that the fame conftrudtion muft 
be had before and after the ftatute, with 
refpedt to the doSlrine of refulting ufes : but 
that the ftatute had confirmed the mode of 
pleading feoffments. It may here be afked, 
what utility can there be in refulting ufes, if 
the ufe in pleading (there appearing no con- 
federation or declaration of it) fhall be con- 
ftrued to be in the feoffee ? To which it 
may be anfwered, that though the rules of 
pleading do not require an averment of the 
ufe in the feoffee (they judging it to be in him 
without that averment) yet there may be al- 
ways advantage taken of this refulting ufe, by 

K i averring 
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averring it to be in the feoffor ; and the y ant 
of a confideration and declaration of th«t ufe 
are fufficient circumftances to peoye* that 
it was intended to the feoffor. This is laid 
^Hok. R«p. down by Holt in another cafe % which fully 
ihews that he acknowledged the doftrine 
of refulting ufes after the ftatute. The rea- 
fon which he gives, why the ftatute con- 
firms this rule of pleading, appears to me to 
have been formed, without giving the fub- 
jeft a proper confideration. Admitting, in- 
deed, that refulting ufes were favoured, be- 
caufe they tended to ferve fome fraudulent 
purpofe, fuch as cheating lords of their 
wards, &c. then wc mull agree with the chief 
juftice. But if we fuppofe (as we have every 
reafbn to do) that the idea of refulting ufes 
was introduced from an equitable motive of 
chancery, then the fame conftiuttion muft be 
made with relpeft to them now, as before the 
ftatute. ’Tis true that refulting ufes before 
the ftatute, when the poffeffion and ufe were 
diftinft, might ferve particular ends ; whereas 
the refulting ufe is now executed by the 
ftatute, and therefore a conveyance of that 
kind would be of no fuch fervice. But furely 
we are not to favour relulting ufes, becaufe 
they countenance unjuft evafions of the law ; 

rather 
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rihher let us preferv£ them fines the ftatute, 
whin they cannot do any mifehief, and may 
prevent a man from giving his property 
away without any exprefs confideration or 
agreement. Befides, we are not now to judge 
of any particular operation, which they had 
fubfequent to their commencement, but 
of their continuance from their caufes, which 
before and after the ftatute remain the 
fame. In Ihort, there is not a doubt, 
but even the courts of law have long ac- 
knowledged the doftrine of thefe refulting 
ules * : though indeed, by their manner of myer 14$. b, 
conftruing them, with refpefl to their plead- T R«ii 5 ^. 7 Si. 
ings, they do not feem very willing to favour 
them. But fliould a queftion of this kind be 7 °mo 1 7 11077. 
brought into chancery, there the dodtrine of 
the refulting ufes we have been treating of 
would certainly hold good in every relpedt. 

Indeed, in the cafe of Lloyd v. Spillet f , de- f Barn. ci*. 
termined in that court, it was even doubted, Rep " 
whether the confideration of ioj. and alfo a 
declaration of the ufe to the donee, would 
pafs the ufe, and of courfe the legal eftate 
fince the ftatute ; but the court held, that 
either of them alone would carry the legal 
eftate. By which it is clear, that the court 
K 3 would 
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■would not have made that conftru&ion, ujv 

lels there had been the one or the other. 

« 

The preceding obfervations are >toade 
upon a cafe of a feoffment in fee , without 
confider«.tion or declaration of any part of 
the ufe. So that either the whole fee of 
the ufe refius to the feoffor, or remains in 
the feoff' _ 01 donee. The law equally fa- 
vours a refuting ufe, whcie a man makes 
a feoffment, or other conveyance, and parts 
with or limits only a particular eftate in the 
ufe, and leaves the rtfidue undifpofed ofj 
for it is an cflablifhed rule, that fo much 
of the ufe as a man does not difpofe of 
remains in him ", 7 hus, if a man en- 

feoffs another to the ufe of the heirs of the 
body of the feoffor, now as he has not dif- 
pofed of the ufe during his life, it will refult 
to him, and then he will have an eftate tail 
executed in him \ So, upon the fame prin- 
ciple, if a man enfeoffs another, without any 
confideration, to the ufe of himfelf for life, 
without declaring the remainder of the ufe 
in fee to himfelf, yet fuch remainder of the 
ufe will refult to him, and then he will be in 
of the old ufe \ 


It 
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It is the intent apparent on the deed, which 
dire&s the limitation of the ufes with refpe£l 
to refulting ufes. Therefore the paying of 5 5. 
or the like, fhews an intent that die feoffees 
lhould have the ufe, where it is not otherwife 
exprefsly difpofed of ; whereas, on the con- 
trary, the want of a confideration fhews that 
the ufe was intended for the feoffor. This 
has been the conftruftion upon feoffments, 
where no part of the ufe has been exprefsly 
limited. But, I apprehend, that the fame 
rule, with relped: to a nominal or implied 
confideration, does not univerfally hold, 
where any part of the ufe is limited from the 
feoffor , or his heirs, and the refidue left un- 
dilpofed of. Therefore, if a feoffment be 
made in confideration of a penny, or the 
like, and the ufe is exprefsly limited to the 
feoffee for life, or to a third perfon for life, in 
thefe cafes fo much of the ufe as is not ex- 
prefsly limited away, will refult to the feoffor, 
notwithftanding the nominal confideration of 
a penny, &c. j for it L> the intent that guides 
the ufe, and here, the feoffor exprefsly declar- 
ing a particular eftate of the ufe, it fhews, 
that if he intended to depart with the refidue, 
he would have declared that intention a:fo. 
As in the cafe of a feoffment, where no part 
K 4 of 
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of the ufe is declared, the nominal confidera- 
tion Ihews the reafon why the feoffment 
was made, viz. to the ufe of the feoffee? fo 
when a part of the ufe is limited away, it 
Ihews the motive and confideration of the 
making of the feoffment, viz. for fuch ex- 
prefs ufes, and no more? and this exprefs 
motive and confideration appearing, it will 
counteract the operation of the nominal 
confideration. This indeed exaClly comes 
within the meaning of Sir Edward Coke’s 
kCo.,Litt.*j.a. doftrine k , before referred to. 

fupr», 134. 

I think, that I am warranted in this ob- 
fervation by the opinion of the judges, in 
1 iR.iym.Rep. the cafe of Shorlridge v. Lamplugb ', who 
7 Mod. 71 1077. doubting, whether there could be a refult- 
* s ai»,. j n g u f e on the conveyance by leafe and 

releafe (thinking the extirpation of the eftate 
of the bargainee by the releafe, a fuf- 
ficient confideration to raife the ufe in the 
releafee,) held notwithftanding, that whether 
the extinguifhment of the bargainee’s eftate, 
or the confideration of 5J. in the bargain and 
fale, were fufficient confiderations to raife a 
ufe in the releafee, or no, yet that if any part 
of the ufe had been limited exprefsly away, 

the 
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die remainder of it, undifpofed of, would 
havt) refulted to the releafor. Indeed there 
are other inftances befides thefe, where the 
courts, judging of the intent of the parties, 
have conftrued ufes contrary to the rules I 
have been treating of. Thus, where A. le- 
vied a fine, and afterwards fuffered a com- 
mon recovery, wherein the conufce of the 
fine was tenant ; now, as there was no ufe 
declared to the conufee, and no confideration 
to raife a ufe in him, the ufe would, accord- 
ing to the rules I have mentioned, have re- 
fulted to the conufor : but the court held, 
that as the intent of levying the fine was 
to make a tenant to the precipe, the ufe 
fhould be conftrued to be in the conufee"'. m Hl,,t Re P* 

7 >6, 7 17* 

So too, where a recovery was fuffered to the M- 
intent to make certain eftates j it was held that, 
though no ufes were declared on the reco- 
very, the ufe fhould be to the recoveror j for 
it was the meaning of the fuffering of the re- 
covery, that he fhould make eftates, which 
he could not do, unlefs the ufe was in 
him". Thefe two cafes prove, that where ,03 * 

the intention of the parties is evident in di- D >’ er ’ r66 ; 

4 4 < a. ii> mirgme. 

reding the ufe, there that intention will pre- VK,elu i»<* >6. 

B * Vide 111*1 A, 155, 

vail, though there be neither a confideration, j3^ c 
por declaration of the ufe j and e converfo, 253. 

where 
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where the intent appears by limiting a part of 
the ufe, that will alfo prevail againft a mere 
nominal confideration. This is carried ftill 
i6 9 < *>. farther, by an opinion of Lord Dyer % who 
thought, that if a feoffment had been made 
in confideration of £. 7,000 (or any other 
valuable fum) to feoffees, and their heirs, to 
the uje of the faid feoffees for their lives, the 
remainder of the ufe in fee, after the eftates 
for lives, would have refulted to the feoffor, 
notwithftanding the valuable confideration. 

In proceeding to fhew, that the ftatute 
37 H. 8. did not intend to abolilh convey- 
ances to ufes, and that ufes, which arofe be- 
fore the ftatute by implication of law, are now 
executed by the ftatute, I have been una- 
voidably led to confider the nature of r fulling 
ufes j which doftrine is indeed very neceffary 
to be known, as it may occur in daily praft ice. 
But to refume our obfervations on the fta- 
tute j what has been faid concerning the ex- 
ecution of refulting ufes by the ftatute, will 
ferve to explain, or rather correft, an idea, 
which has generally prevailed, that the fta- 
tute executes no ufe, but what is limited to a 
r Vide 2, Salk, third perfon 1 ’, that is, (as I underftand the 
expreffion) a ufe refulted, or declared to the 

feoffor 
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feoffor or feoffee is not executed by the fta- 
tute : for if it goes to either, it certainly does 
not go to a third perfon. True it is, that if 
c-ufe is declared to the feoffee ’, that he is in 
not by the ftatute, but by the common law q . s 13 Co. j6. 
But to fay, that if a ufe is declared to the 
feoffor t or if it refults to him, that it is not 
executed in him, would be not only to con- 
tradict the authorities before-mentioned r , but r v ide alfo 
alfo to pervert the words of the ftatute, as co!i!itt? **. b, 
is before fhewn. Befides, in a cafe, where A. 
enfeoffed B. upon condition to convey to A. 
for life, it was held, that B. had the ufe in 
him j for, if it rcfulted to A. it would have 
been executed in A \ fo that B. would have 
had nothing in him to convey to A’. The •j en k.ccnt. 
reafon why a ufe limited to a feoffee, co- * s> 
nufee, recoveror, or rcleafee, cannot be exe- 
cuted by the ftatute, is, becaufe the ftatute 
exprefsly fays, that where any perfon, &c. 
fhall be feiftd to the ufe of any other perfon, 

&c. Therefore, to make a contrary con- 
ftru&ion, by adjudging the ufe to be in the 
feoffee, &c. by the Jia'ute, would be to 
violate the exprefs words of the ftatute. 

However, even in this rule, we find fome 
exceptions ; for there are forne particular 
cafes, where a feoffee, &c. fhall have a ufe 

limited 
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limited to him, and alfo have that ufe exe- 
cuted in him by the ftatute. This happens 
where the whole feifin is given to the feoffee, 
&c. : and only an eftate tail in the ufe is li- 
mited to the feoffee, &c. whilft the remain- 
der over in fee is declared to another : or 
where the whole fee is limited to the feoffee, 
&c. and many eftates in the ufe are carved 
out of fuch feifin of the feoffee, one of which 
eftates in the ufe he takes. As an inftance 
of the former, if A. enfeoffs J. S. in fee to 
the ufe of himfelf in tail , remainder to the 
ufe of J. A.} or if J. S. covenants to ftand 
feifed to the ufe of himfelf in tail, remainder 
over : in both theft cafes the eftates tail are 
executed by the ftatute, though limited to 
•Ba. ufes, 63. the feoffee, &c. or covenantee, themfelves 
But I apprehend, that if the whole feifin in 
the cafe of the feoffment had not been limited 
to the feoffee, that it would be different: 
thus, if the feoffment had been to J. S. ge- 
nerally, habendum to and to the ufe of him- 
felf in tail, remainder to and to the ufe of 
J. A. in fee: now, in this cafe, J. S. has 
not a feifin in fee, but only feifin to ferve his 
own eftate tail j and the ufe in remainder is 
ferved out of the feifin of J. A.j for the 
poffelfion paffes to him in the remainder by 

the 
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the firft livery, though he is not party to the 
premises v i and though the livery is only 
jnade to J. S. w ; and that being the cafe, 
they both take according to the courfe of 
pofieflion by the common law j for neither 
of them ftand fcifed to the ufe of another 
perfbn. So too, if the ufe limited to J. S. 
had only been for life or years inflead of in- 
tail, that would alio have altered the cafe x : 
or if the eftate had not been limited to the ufe 
of the feoffee in tail, but to the feoffor , or a 
fir anger, with the remainder to the ufe offeoffee 
in fee, the feoffee would be in by the common 
law, and not by the ftatute y . In like man- 
ner, if J. S. is enfeoffed in fee to the ufe of 
J. D. for life, remainder to the ufe of J. S. 
in fee, J. S. has the reverfion in fee by the 
common law. But as inftances of the lat- 
ter kind of exception, if A. is enfeoffed to 
the ufe of B .for life, remainder to the ufe of 
himfelf for life, remainder to the ufe of the 
right heirs of C. j now A. is in by the flatute, 
together with B. and C. j for the law will 
not allow of thefe fi aft ions of eftates*. So 
if B. is enfeoffed to the ufe of himfelf and a 
ftranger, or if a bifhop and his heirs is en- 
feoffed to the ufe of himfelf and his fuccef- 
fors i in the firft cafe the eftate of the feoffee, 

and 


T 2 Roll. ab. 6*. 

w Lict. f. 6o. 

Co. Litt. 49* a. 
b. 

If a feoffment 
had been to A. 
for years, re- 
in .under to B« 
m fee, and li- 
very had been 
made to A. ae- 
tordmely, this 
would have paf- 
fed the fee to B. 
in courfe of pof- 
fetTion at com- 
mon law, when 
Littletunwrote, 
which was in 
the reign of Ed. 
4. when thefe 
refined diftinc- 
tions between 
uf i and p'JftJJh* 
were unknown. 

x Ba. ufes, 63. 

7 Co. Litt. aa, b. 


z Ba. ufes, 64. 
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and ftranger, and in the fecond, that of the 
< Ba. ufes, 64: bilhop alone, is executed by the ftatute*. So 
if a man makes a feoffment in fee to one, to- 
the ufe of him, and the heirs of his body.; ift 
this cafe, for the benefit of the ifiue, the fta- 
tute, according to the limitation of ufes, de- 
vefts the eftate veiled in the feoffee at com- 
mon law (which is a fee Ample) and exe- 
cutes the fame to him in tail ; and yet this 
is apparently againft the exprefs words of the 
h 13 Co. 56. ftatute b . 

Having made thefe previous remarks on 
the ftatute, it will be neceffary that we 
fhould follow a more regular plan, for the 
better confidering the nature of ufes fince 
that ftatute. Therefore we muft fir ft en- 
quire, what kind of ufes , and the manner in 
which ufes are executed by this ftatute. 

ad. What ccnftruflicn has been taken, when 
the ufe in fee ftmple, fee tail, for term of life, 
or years, has been executed in ceftuique ufe . 

3d. What that conftruSiion has been , when a 
ufe in refnainder, or reverter, hcs been fo exe- 
cuted. 

,4th. With refpeft to declaring ufes. 

5th. What 
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5th. What iifes are not executed by the fta- 
tute. 

Before any ufe can be executed by this 
ftatute, it Ihould be properly raifed, accord- 
ing to the rules we have before taken notice 
of. Therefore the fame confideration, and 
declaration of the ufe, is as requifite fince the 
ftatute, as it was before. It Ihould be railed 
out of the fame hereditaments ; and the 
fame perfons, that were capable of being 
feifed to a ufe before the ftatute, are alone 
able to hold the feifin to ferve the ufes 
fince the ftatute'. Indeed, with relpeft to «sComm.33j. 
this laft rule, it is remarkable, that the fta- 
tute throughout on the part of the feoffees, 
only mentions, where any perfon or perfons 
ftand, &c. which word perfon excludes aliens, 
and allb corporations d . But the ftatute with <Ba.»fes,4*. 
relpeft to ceftuique ufe always couples the 
words body politick with that of perfon ; lo 
that it admits a corporation to be ceftuique ufe, 
as before the ftatute, and denies that privilege 
to an alien. I muft obferve, that it has been 
a queftion fince the ftatute, and indeed it is 
not now fettled perhaps, whether a tenant in 
tail can ftand feifed to the ufe of another. 

On 
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On the one hand, Sir Edward Coke*, Sir G. 
Croke f , Bulftrode®, Sir F. Moore 1 *, and 
Rolle 1 exprefsly tell us, that it was fetded in 
the cafe of Cooper and Franklyn , that a tenant 
in tail neither before nor Jince the ftatute could 
ftand feifed to the ufe of another perfon, ex- 
prefsly, or impliedly. Whilft on the other 
hand, Godbolt direCUy afferts, that the cafe of 
Cooper and Franklyn was determined quite 
the contrary, viz. that a tenant in tail could 
ftand feifed to an exprefs ufe , though not to an 
implied one k ; and Lord Bacon, in his reading 
upon the ftatute of ufes, gives it as his de- 
cided opinion, that a tenant in tail may ftand 
feifed to an exprefs ufe ftnee the ftatute : for 
the ftatute, fays he, does not fave the right 
of tenant in tail j and the reafon why a con- 
trary conftruftion was had before the ftatute, 
was, becaufe the right of tenant in tail was 
exprefsly faved by 1 Rich. 3. c. 1 ’. Of 
this opinion feem alfo Perkins m , Manwood 
in Walfirigham’s" cafe, and Lord Dyer 0 . 

When fomany relpeCtable characters differ 
fo widely on this point, it would be prefump- 
tion ?n me to offer a decided opinion. There- 
fore, without entering into any kind of con- 

troverfy. 
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troverfy, I will beg leave to make a very few 
obfcrvations on the fubjedl. — The reaibns, 
why a tenant in tail could not ftand feifed to 
the ufe of another perfon before the ftatute, 
were two : the one, on account of the confi- 
deration of tenure, between the donor and 
donee: and the other, on account of the 
ftatute Weftminfter 2. c. 1. which, as SirE. 

Coke obferves p , appropriated the lands folely p Co. Litt. r 9 .tr. 
to the ufe of the tenant in tail. It requires, 
quod voluntas donatoris in omnibus obfervetur <ib.o. feoff. *1. 
This provifion was made in order that the bTn.cAo. 
donee fhould not alien to barrhis iffue. Now 
it was a rule that no perfon could ftand feifed 
to a ufe, but one who could execute a perfect 
eftate in the law to ceftuique ufe . This a 
tenant in tail could not do, without commit- 
ting a wrong, for which his iflue had a remedy 
by a writ of formedon. It muft be remem- 
bered, that when thefe notions were firft in- 
troduced with refpedt to a tenant in tail’s 
Handing feifed to a ufe, the pojfejjion and ufe 
were perfectly diftinft eftates. The feoffee 
was complete owner of the land, and he per- 
formed the feudal duties. Now as a tenant 


in tail held immediately of the donor, this of 
itfelf, in thofe days, when the feudal iyftem 
Was more jpanfctually obferved, was a fuffi- 
L cient 
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cicnt confideration to create an exprefs ufe in 
the donee j and when we add to this confi- 
deration the conftru&ion put upon the fta- 
tute Weftm. 2. c. i. we cannot wonder, that 
a tenant in tail was confidered as being inca- 
pable of being feifed to another’s ufe. But 
what is the cafe fince the ftatute ? Surely we 
may be at liberty to make fome difference. 
That confideration of tenure, and of holding 
immediately of, and performing the feudal 
duties to, the donor, does not now exift : for 
the pofieflion now is not in him for a mo- 
ment j but it is transferred to ceftuique ufe, who 
is complete owner of the legal eftate, to all 
intents, conftruftions, and purpofes in the 
law: and as to the ftatute Weftminlter 2. 
c. i. which is faid fo unalterably to have 
appropriated the lands to the donee, it only 
forbids the donee not to alien, and by con- 
ftruttion not to execute an eftate to eeftutque 
ufe. But fince the ftatute of ufes, that pro- 
vifion is altogether inapplicable with refpeft 
to the execution of ufes, for the donee does 
not now execute the eftate himfelf j but the 
inftant that the feifin is in him, the ftatute 
takes it out of him, and executes it in cef- 
tuique ufe. So that the fame power, which 
at firft forbad an alienation, 'Oi execution of 
x the 
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the polfelfion to the ufe in the cafe of a te- 
nant in tail, has in this inftance executed the 
poffeflion, as foon as the donee in tail could 
have it. But to thefe obfervations it may be 
objected, that the fame reafons will equally 
apply to corporations, aliens, &c . ; and allb 
that the ftatute did not intend to enable thole 
to Hand feifed to a ufe, who before the ftatute 
were dilabled. To that it may be anfwered, 
that before the ftatute there were three de- 
fcriptions of men, who were unable to Hand 
foiled to the ufe of another : in the firft clafs, 
were thofe who wanted either a privity in 
eftate, or confidence in perfon j in the fecond, 
we may reckon corporations, aliens, perfons 
attainted, &c. j and in the third, thofo, who 
had given fuch a confideration in return for 
their grant, as would abfolutely keep the ufe 
to themfelves, fuch as tenants in tally for life, 
or years. . With refpedt to the firft, the rea- 
fons why they were incapable, are the fame 
lince, as before the ftatute j with relpedt to 
the fecond, the ftatute itfelf excludes corpo- 
rations, and aliens, and is very particular 
in ufing the word perfon on the part of the 
feoffees, and ufing that word, together with 
the words bodies politick, on the part of cef- 
tuique ufe.^Befides, the reafon which pre- 

L. 2 vented 
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vented mod: of that clafs from not holding 
lands to ufes, is ftill the fame, viz. an incapa- 
city of holding the lands at all. But with 
refpeft to the third, there is clearly a differ- 
ence fince the ftatute. Tenant in tail might 
always have received, and held lands; nor 
was there any want of confidence in his per- 
fon, or privity in his eftate. The only reafons 
were on account of the ftatute Weftminftcr 2 . 
c. i. and the confideration of tenure; both 
of which were good confiderations, when the 
poJfeffioH and ufe were feparate ; but as the 
ftatute now has annexed the poffefiion to the 
ufe, the reafons are changed. The incapa- 
city of a tenant in tail to ftand feifed to a ufe 
did not arife from any perfonal difability, like 
the cafe of aliens, perfons attainted. Sec. but 
on account of the eftate which he poffeffed, 
that eftate being fufficienc to create a ufe in 
himfelf; and being alfo unalienable by the 
ftatute Weftminfter 2. c. 1. As to the latter 
realbn, the ftatute of ufes takes it out of his 
power to alien; for as foon as the pof- 
feffion is in him, it transfers it to ceftuique 
ufe, thereby allowing the donee to have only 
a momentary feifin. As to the former reafon, 
the fame confideration of tenure, which car- 
ried the ufe to the tenant in would, as. 

' Brooke 





( >49 ) 

Brooke informs us, have carried it to a tenant 
for life, before the ftatute r ; and yet, I believe 
it to be a point now pretty jniverfally ac- 
knowledged, that if lands are given to A .for 
life, to the ufe of B. for life, the ftatute ex- 
ecutes this ufe in B. during the life of A*. 
Now as A, we have already feen, could not 
ftand feifed to a ufe before the ftatute, and as 
the ftatute, which mentions the word truft, 
as well as ufe, would now execute the ufe or 
rather truft in B, we are induced to believe, 
that the ftatute intended not only to execute 
ufes limited to arife out of the feifin of feoffees 
in fee, but alfo to execute truft s limited to 
arife out of the pofleflion of thofe perfons, 
whofe particular eftates in the lands necefiarily 
drew the ufe to them, as tenants in tail, and 
for life. Therefore, if the ftatute had men- 
tioned the word poffefted, as well as feifed, I 
apprehend the trufts declared upon a term of 
years would have been executed by the fta- 
tute. It is alfo worthy of obfervation, that 
the ftatute 27 H. 8. does not, -like the fta- 
tute 1 Rich. 3. fave the right of tenant in 
tail. Upon the whole, if lands fhould at this 
day be limited to A. in tail, to the ufe of B. 
in tail, this ufe or truft might perhaps be ad- 
judged to be executed by the ftatute. 

"Widyi<“lpe<ft to the cafe of Cooper and 
L 3 Frank- 
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‘ supra. 144. Franklyn*, A. enfeoffed B. j habendum to 
B. and the heirs of bis body, to the ufe of him, 
and his heirs and affigns. The queftion was, 
whether B, had an eftate tail by the haben- 
dum, or a fee determinable without iffue, 
according to the limitation of the ufe ? But 
this appears to me to be a ftrange and re- 
fined queftion: For fuppofing the ufe had 
been limited to C. in fee, inftead of B. and 
admitting that the ftatute had executed the 
ufe in C. how could C. be fuppofed to have 
a fee fimple in him, determinable on B.'s death 
without iffue ? At common law, if a feoff- 
ment had been made to B. and the heirs of 
his body, habendum to him, and his heirs and 
affigns, B. would have had an eftate tail, with 

v 8 Co. 154. b. a fee expedlant thereon T . Here the haben- 
dum does not alter the eftate tail in the pre- 
mifes, but only adds an expedant fee to it. 
But to fay that in the other cafe ceftuique 
ufe fhall have a fee, when the feoffee has only 
feiftn for a fee tail, is to me a refined conftruc- 
tion upon the ftatute, which I do not clearly 
comprehend. What fays the ftatute ? “The 
eftate, title , right, and poffeffion, that was in 
fiich perfon or perfons, &c. be from hence- 
forth clearly deemed and adjudged to be in 
him or them that have, &c.” 'H<^w if in the 
cafe above put, ceftuique ufe fhoulti! have a 

' fee 
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fee fimple defcendible to his heirs general exe- 
cuted by the’ ftatute, when the poffeffion and 
eftate of the feoffee (out of which the ufes are 
ferved) is only an eftate tail defcendible to 
particular heirs, then it is very certain that 
ceftuique ufe has neither the eftate, title, right, 
or fame poffeffion of the feoffee, as required by 
the ftatute, but an eftate differing in its 
nature and title from it ; the eftate of the 
feoffee only marking the continuance of that of 
the ceftuique ufe. It rather appears, from 
the words of the ftatute, that ceftuique ufe 
would have the eftate and title of the feoffee, 
which is but an eftate; tail. The feifin of 
the feoffee cannot ferve the ufe in fee : in 
the fame manner as if an eftate was limited 
to A. for life, to the ufe of C. in fee, here C. 
has clearly but a life, eftate, though the ufe is 
declared in fee™. And there is no incon- w Vau & h ' 
fiftency in making the conftrudtion above- 
mentioned, for then C. would have an eftate 
tail to the heirs of his body during the life of 
B. and the heirs of his body} which is the 
fame with an eftate tail limited to one, and the 
heirs of his body abfolutely *, However, as “ 3 

thefe obfervations are certainly liable to ob- 
jections, I mult folicit the indulgence of the 
learned readers 


^4 


But 



r Vide 
’i Vern.411. 
viUe 3 Atk. 
559. wheie an 
inf mt irufltt in 
tail was ele- 
ct eed to con- 
vey by common 
» (cover y. Vide 
fapra, 09. 


1 3 P. W. 222. 


» Vide 
2 Cha. Ca. 
130, !3i. 


( * 5 * ) 

But admitting that a tenant in tail cannot 
be feifed to a ufe according to ftrift legal 
notions j yet if lands were to be deviled or 
conveyed to a man in tail, to the ufe or in 
truft for another perfon, or to do any particular 
aft, this would be a trufts the performance of 
which equity would enforce r : for trufts are 
the there creatures of equity, which would 
never allow them to fail on account of any 
difability in the truftee ; for it is a rule in 
equity, that every ceftuique truft, whether a 
volunteer or not, with or without con- 
fideration, is entitled to the aid of the 
court, in order to avail himfelf of the benefit 
of his truft r . Therefore, we fee in fome 
inftances, that where a truftee has been inca- 
pable, through fome legal difability, to con- 
vey or execute an eftate, the court of chan- 
cery has removed him out of the truft *. 
Indeed, a principal rule, which equity has 
adopted with relpeft to trufts, is, that a truft 
lhall never fail on account of the deficiency 
of a truftee ; and that court feems to be guid- 
ed moie by the uSen*, in raiftng and faftening 
the truft on the eftate, than on account of 
any ability or difability of the truftee. 
Therefore, whenever there is a defeftive or 
improper truftee, chancery afts as if there 


were 
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were no truftee at all, in which cafe the per- 
fon who executed the truft, and his heirs, 
would be truftees themfelves. Thus, in a 
late cafe h , a teftator devifed an eftate to * * B ™ wn * 

Cha. Rep. »f. 

a corporation in truft for particular ufes: ^i 1 rev°En 
now a corporation could not take as truftees, ftjce - 1 

r , n r ■ • 419- wh “ e tl». 

on account of the ftatutes of mortmain ; nei- matter of the 
ther could they ftand feifed to ufes by the opinion that th* 
common law: therefore it was held, that the ** 
truft was fufficiently raifed to fafien itfelf upon 
the eftate, and that it fhould be as if no truftee 
were named j in which cafe the heir at law 
would become truftee to the ufes of the will. 

However, with refpeft to corporations, we 
frequently find that devifes to them in truft 
for charities are held good, and that the 
corporations become thereby truftees for the 
charities. This is allowed by the equity 
of 43 Eliza, c. 4. f. 1. notwithftanding it is 
void by the ftatutes of mortmain'. We . 
lhall have occafion to make fome fur- =■ vem. 4™, 
ther remarks on the nature of trufts and 
truftees. But to return to the ftatute of 
ufes } there muft be, as was before noticed, 
a conjideration to raife, or declaration of 
a ufe; a perfbn capable of ftanding feifed 
to, and of receiving, a ufe ; and there muft 
be a proper hereditament, out of which it 

may 
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may be raifed, before any ufe can be properly 
executed by the ftatute. 

As the ftatute mentions the words ufe, con- 
fidence y or trufty it feeiris to execute the pof- 
felfion to the ufe, whether exprefied in any 
of thofe words. Thus, if a man conveys or 
devijes in fee, in truji for B. or in truft that 
B. ihall take the profits, this is a ufe exe- 
cuted in B. by the f ftatute : or if an eftate 
is limited to J. S. and his heirs, in truft that 
J. A. (hall take the profits during his life, 
•t sim.2'!>. this is alfo a ufe executed by the ftatute *. 

Piec. Cha. 345. . 

<*2 Salk. 679. So in the cafe of Broughton and Langley 6 
1 Lut v ..b;j. j an d s were devifed to truftees and their heirs, 
in truft to permit A. to take the profits 
during his life, and afterwards the truftees 
were to ftand feifed to the ufe of the heirs of 
the body of A. j and it was held that the 
ftatute executed the ufe in A. for life, by 
which conftruiftion he had an eftate tail exe- 
cuted in him. 

It is faid, that in all cafes, where a ufe 
might have been raifed by the common 
law, and was formerly compellable to be 
performed by the chancery, the ufe ihall 
f 2 BrcronL be now executed by 27 H. 8. rf Thus, 
* 9t ‘ where 
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where A. granted and devijed the reverfion 
after an eftate for life, it was held that 
the reverfion pafled by way of ule by virtue 
of the word grant , and confequently no at- 
tornment was neceffary, for the word grant 
was fufficient to pafs the ufe ; and as the 
chancery would have compelled the execu- 
tion 6 ( it, lo the ftatute now executes it*. 
Befides the words mentioned in the ftatute, 
the word intent will alfo raife a ufe ; there- 
fore, where a man made a feoffment in fee 
Jub conditioner ed intentione, that his wife fhould 
have the land for life, remainder to his 
younger fon in fee, the feoffor died, as did alfo 
the feoffee without making any eftate. The 
heir of the feoffor entered as for a condition 
broken; but it was refolved, that this was 
no condition , but an eftate executed prefently 
by the ftatute, according to the intent of the 
parties h . So in a fimilar cafe *, where a man 
made an abfolute feoffment in. fee ; but there 
was a deed of defeazance made at the fame 
time with the feoffment, which gave the 
feoffor, and his heirs, a power of entry after 
quiet enjoyment by the feoffees for ioo 
years, and after the ioo years had elapfed it 
was held by the judges, that the lands were 
veiled in the heir of the feoffor by 27 H. 8. 

for 
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for that It appeared to be the intent of the 
feoffor, that he fhould have the lands again 
after the 100 years poffeffion by the feoffees. 
This intent was the ufe of the feoffment, 
which arofe out of the poffellion of the 
feoffees, and was executed by the ftatute of 
ufes. 

According to the conftru&ion placed on 
the above cafes, it appears, that the courts 
have been willing not only to redtify, but 
annihilate ufes. However, on account of 
feme legal fcruples and equitable decifions, 
the above obfervations have fome exceptions, 
which will be better underftood when we 
come to fpeak of fuch cafes as are out of the 
ftatute. I fhall only here remark, in addi- 
tion to what has been faid, that though it be 
the intention of the parties, that the ufe Jhould 
change from one perfon to another, yet if 
that intention is not expreffed on a proper 
conveyance, or by fufficient words, or other 
legal requifites, the ufe will be deemed to re- 
main as it originally was, and will not be 
executed to the perfon it was intended for. 
k Dyer, 96. a. Thus k , where T. S. by indenture covenanted 
and granted, in confideration that A. B. had 
conveyed divers lands and tenements to him 
3 in 
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in fee Ample, after the death of the faid A. B.' 
that he the faid T. S. would levy a fine of 
other lands, whereof he ftood feifed, to the laid 
T. S. for life, remainder to the faid A. B. in 
tail ; there was no fine levied, and it was 
held that this covenant to levy a fine did not 
change or raife any ufe, fo as to caufe it to 
be executed by the ftatute. Here We fee 
only a covenant to make a conveyance, which 
covenant was not like a covenant to ftand 
feifed, or indeed like any other conveyance ; 
for in effect it was nothing more than a co- 
venant to make a conveyance, out of which 
ufes would arife : and until that conveyance 1 Vent - *37- 
was made the ufes remained as they were 
before. 

Upon the principles of this cafe it, has 
been held by more modern refolutions, that 
articles entered into before marriage to fettle 
lands to certain ufes, do not raife any ufes 
till a conveyance is made to create thofe ufes 
according to the articles. Thu's it has been 
held, that where articles have been entered 
into to fettle lands to certain ufes, and before 
a fettlement has been made purfuant to thofe 
articles, an aftual conveyance to ufes, dif- 
ferent from thofe mentioned in the articles, 

bay 
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has been made, the ufes fo raifed by the 
conveyance ihould hold good againft thole 
1 * ?• w. 436, articled to be raifed So too in the cafe of 
Edwards v. Trevor v. Trevor m , where A. in confident* 

"1Eq.ab.387. tion of an intended marriage, covenanted, 
1 p. w. 621. promiled, and granted, with trullees to fetde 
lands to the ufe of himfelf for life, without 
impeachment of wafte, then to the ufe of his 
intended wife for life, remainder to the ufe of 
the heirs male of the body of A. by his intended 
wife, and the heirs male of fuch heirs male 
ifluing, remainder to the ufe of the heirs of 
A. for ever. A. covenanted, that until fuch 
afiurance Ihould be made to fuch ufes, that 
he and his heirs would ftand feijed to the ufes 
mentioned in the articles. There was no 
fetdement made according to the articles, 
and fcveral years afterwards A. levied a fine 
to other ufes. Now the queftion was, whe- 
ther the ufes were properly raifed by the 
articles, and the covenant to ftand feifed, 
fo as to be executed in A. by which A. 
would have an eftate tail executed in him. 
If that was the cafe, then the fine would have 
barred the ilfue in tail; and it was held by 
the lord chancellor, that the intention of the 
parties by the articles was, that A. Ihould 
only have an eftate for life , with remainder to 

the 
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the firft and other fons in tail, that the 
chancery, in decreeing a conveyance to exe- 
cute the ufes, would preferve the intention : 
for the articles themfelves did not raife any 
ufes, fo as to be executed by the flatute ; and 
as to the covenant to Hand feifed, that was 
only intended to raife ufes, until fuch time as 
the ufes intended to be created by the fiib- 
fequent conveyance were well and truly railed; 
and though the covenant did raife the ufes, till 
fuch time as the conveyance was made, yet 
when the conveyance fhould be made, it 
would overturn the ufes under the cove- 
nant, and have relation to the time when the 
fine was levied. Of courfe it was decreed, 
that the fine levied by A. was void (he being 
only tenant for life ) as to the barring the re- 
mainder to his ion : and that a conveyance 
fhould be executed to the fon of A. (A. 
being dead) and to the heirs male of his 
body. This laft cafe not oniy-fhews us, that 
ufes articled or covenanted to be railed are 
not executed by the flatute, but that chan- 
cery, in decreeing an execution of them, 
endeavours to preferve the intention of the 
parties, though contrary to the exprels words 
if the articles. To enter, however, into an 
inquiry concerning the prevailing do<5fcrines 

of 
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of chancery, in decreeing an execution of ar- 
ticles, and trujis, does not feem applicable to 
this work. Indeed, Mr. Fearne, in hisTreatife 
on Contingent Remainders, has handled that 
fubjeCt in lb mafterly a manner, that any fur- 
ther attempts to elucidate it would be fruit- 
lels. I lhall only here obferve, that all ufes, 
when railed before the ftatute, were executory , 
becaufe they were only to be executed by 
fubpcena out of chancery. So that before the 
ftatute there were two kinds of executory 
ufes \ the one already railed, and the other 
only articled or covenanted to be railed. But 
the ftatute has now done away that diftinc- 
tion, as ufes, when properly raifed, are imme- 
diately executed. However, lince the intro- 
duction of trujis , the fame difference feems to 
prevail with relpeCt to them ; for they, like 
ufes before the ftatute, are merely executory , 
even when they are properly created j for 
whenever they are executedy then they no 
longer continue truftsy but form a legal eftate. 
They may alfo be executory before they are 
raifed } as fuppofing money to be deviled or 
articled to be laid out in the purchafe 
of lands, which, when , purchafed, Ihould 
be fettled to certain, and upon particular 
trufts i now, until the lands are purchafed, 

neither 
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Hill they are trufts executory , and the cef- 

tuique truft fhall compell the truftees to pur- 

chafe the lands' 1 . Lord Hardwicke therefore “ vide % p. w. 

has very properly denied the diftinftion be- Lcchm,crc v* 

tween trufts executed and executory ; holding * 

that all trufts are, in the notion of the law, 

executory °. * * 

I lhall now add a few more cafes, to ex- 
plain what conveyances or words are necef- 
fary to change, or transfer a ufe from one 
perfon to another. Thus, in the cafe of 
Wingfield and Littleton 9 , where A. cove- rfyer, 
nanted, that Ihe would fuffer a recovery to B. 

(her ion) his heirs and aifigns, to and for 
fuch ufes, as in a fubfequent indenture ihould 
be declared. B. covenanted that within 
eight months after the recovery fuffered, he 
would make an eftate to A. for life, remainder 
to B. and C. his wife in tail, remainder over 
in fee. The recovery was fuffered accord- 
ingly i but no further declaration 'of the ufcs 
made. And it was held, that neither the re- 
covery nor covenant of B. changed the ufe ; 
for the recovery was to certain ufcs, and un- 
til thofe ufcs were properly declared (theco- 
M venant 
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Venant of B. to make eftates not being a fuf- 
ficient declaration of the ufes) the ufe refult- 
ed back to the recoveree. 

itR0U.ab.78S. So where A. 9 feifed in fee, covenanted 
with B. in confideration of a marriage to be 
had between J. S. and J. D. the Ion of the 
one, and daughter of the other, that certain 
lands fhould from and immediately after the 
death of A. remain and be unto the faid J. 
D. and J. S. and to the heirs of the faid J. 
D. to the only ufe of the faid J. D. and J. S. 
and to the heirs of the faid J. D. In this 
cafe, though the marriage took effeft, yet no 
ufe arofe by the covenant ; it not being a co- 
venant to ftand feifed; but only that the 
lands Ihould remain. Thefe cafes all tend to 
prove that ufes cannot be executed , before they 
are properly raijed. 

In addition to what has been faid, concern- 
ing the execution of refulting ufes by the fta- 
tute, it may be obferved, that a perfon may 
have a greater eftate in a refulting ufe, after 
a recovery fuffered, or fine levied, than he 
had before : and the ftatute will execute 
fuch greater eftate. Thus a tenant in tail 

has 
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has but an eftate tail both in the poflefilon, 
and the ufe : but if he fuffers a recovery, or 
levies a fine, without declaring any ufes, the 
ufe will refult to him in fee, and of courfe the 
ftatute will execute it r . It may alfo be no- r 9 Co. fc e. 
ticed, that the ftatute of frauds, 29 Car. a. * RoU, * bi ^ 9 * 
which, requires all declaration of trufts to be 
in writing, does not extend by exprefs words, 
to ufes and trufts arifing by implication of 
law. Indeed it has been held, that as refus- 
ing ufes are immediately executed by the 
ftatute, thereby becoming a legal eftate, 
the ftatute of frauds did not intend to inter- 
meddle with legal eftates, but only with mo- 
dern refulting trufts*. However that may « r p. W. m, 
be, it is very certain that the doftrine of re- ”detvem.»94, 
fulting ufes, and trufts, is not at all reftrain- * 95 * 
ed or affe&ed by that ftatute. 

Rents may be conveyed to ufes by the 
ftatute, as well as lands j and not only rents 
in ejfe, but alfo rents de novo. Thus a 
grant of a rent charge de novo for life to 
a certain ufe is good, notwithftanding there 
is no inheritance in being of the rent at the 
time of the grant'. Indeed Perkins makes ‘ Ba. ufei,43. 
a diftinftion between the grants of rent 
charges in ejfe , and de novo. Upon grants of 
M2 the 
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the former in fee, he fays, that either a confix 
deration, or exprefs declaration, is neceflfary 
to raife the ufe j but in the latter, the ufe 
•reik.f. 530, will be in the grantee without either’; 

The ftatute not only executes the ufe 
Upon common law grants of rents, but, by 
the fifth claufe, provides for the execution of 
rents, where any perfon or perfons ftand feifed 
of lands to the intent that another perfon 
fhould receive a rent thereout. According 
then to this claufe, if lands are limited to A* 
and his heirs, to the uje and intent that B. and 
his heirs may receive a rent drereout ; B. 
would have the legal eftate in the rent exe- 
cuted in him by the ftatute. But if lands 
were limited to A. and his heirs, in truft to 
receive thereout a rent charge, and then the 
rent is declared to the ufe of B. and his heirs, 
* 3 p. w. 4*9, here the legal eftate of the rent is in A . w 

*30. 

Chaplin v. 

Chapim. The rent, in thefe cafes, fhould regularly 

be limited to arife out of the pofleflion of the 
recover or, conujee , &c. and not out of the pof- 
feflion of cejlutque ufe', for in Cromwell’s 
cafe, where a rent was limited to arife out of 
the pofleflion of cejhtiqtte ufe, the Chief Juftice 

Vaughan 
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Vaughan thought it to be a great ftrain 
agaipft the true reafon of the law*. x Vjugh. 3 *, 

The cafe of Cromwell 7 , fo far as it relates r*Co.6 9 .b, 
to the prefent point, was as follows ; A re* 
covery was covenanted to be fuffered, 
wherein A. Ihould be recoveree, and B. re- 
coverorj to the ufes and intents following, 
viz. to the ufe of C. and his heirs, rendering ibid. 7*. b. 
for the fame a rent to A. (the recoveree) 
now the queftion in this cafe was, whether 
the rent to A. could be executed in him out 
of the poffeflion of ceftuique ufe , as executed 
by the ftatute ? It was urged that the ftatute 
intended orily to execute the rent out of the 
pofleflion of the receveror , and not out of 
that of ceftuique ufe. Here, notwithftand- 
ing the ule was firft limited to C. and then 
the rent created ; yet, as it appeared that the 
intent of the parties was, that A. fhould have 
the rent, it was held, that the rent was well 
executed by the ftatute. 

As the ftatute executes all rents in fee, or 
fox life , or years, lo it transfers all remedies , 
and rights incident thereto ; but not collateral 
rights. Thus* where A. granted a rent *»jvfod. i 3 s. 
charge to B. and C. in truft for M. ; habendum 
M 3 to 
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to them, their heirs, executors, adminiftra- 
tors, and afiigns, in truft for M. for life, with 
a claufe of diftrefs, and a covenant for pay- 
ment of the rent to truftees, to the ufe of 
M. it was the opinion of the whole court, 
that as the rent charge was executed by the 
statute, fo all rights, incident thereto, was. 
transferred to cejiuique ufe : and as the power 
of diftraining was incident to the rent charge, 
it pafied to the cejiuique ufe. But the cove- 
nant for payment of the rent was collateral 
to the land, and was not transferred to cef- 
tuique ufe . This rent charge was executed 
by the firjl claufe of the a£t, which transfers 
the eftate, right, title, and pofTeflion, of the 
truftee ; but as to the fifth claufe, concerning 
rents, it particularly gives to cejiuique ufe the 
remedy of diftrefs, and “ all other fuits, en- 
** tries, and remedies for fuch rents as if the 
f( fame rents had been a&ually and really 
“ granted to them.” 

On account of the words in the beginning 
of this claufe, which are, “ where alfo di- 
“ vers perfons ft and and be feifed of and in,”. 
&rc. there was a doubt whether the ftatute 
extended only to fuch rents as were in being 
at die time it was made j or to fuch as were 

afterwards 
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afterwards created; but thofe words were 
held to be explained by fome that followed, 
viz. ** were or jhdl be feifed, &c a .” » Dyer, 362. b, 

• 

Secondly. What conftruttion has been ta- 
ken, after the ufe either in fee ftmjtle, fee tail , 
for life, or years, has been executed in cef- 
tuique ufe? I have particularly mentioned the 
execution of ufes in fee Ample, fee tail, &c. 
in contradiftin&ion to ufes executed in re- 
mainder, or reverfion. 

It is very obvious, that as the ftatute has 
made the eftate of ceftuiqtte ufe a legal, inftead 
of an equitable one ; and entirely diverted the 
feoffees of all eftates whatever, many of the 
doftrines and incidents are now at an end, 
which attended the ufe when in its fiduciary 
ftate b . With refpeft to the feoffee, he has bi comm. 333 
no intereft at all in the land, therefore it 
cannot on his account efcheat, or be for- 
feited : nor be aliened nor fubjeft either to 
•dower or courtefy on account of his momen- 
tary feifin. On the contrary, it is fubject to 
efcheat, to courtefy, dower, &c. in confe- 
quence of the feifin of certuique ufe, and 
in lhort, to all the incidents to which a 
legal eftate is liable e . But as lands were c 
M 4 not. 



( i6S ) 

not, till fome time after the puffing of 
that aft, devifable, fo ceftuique ufe, who 
had then die legal eftate, could not devife 

'* Perk. S37» it - 
Sj8- 

I proceed now more regularly to explain 
in what refpefts ufes, executed by the ftatute, 
agree with the rules of the common law, and 
in what they differ. And firft, with refpeft 
to the Imitation or creation of eftates. It may 
be laid down as a pretty general rule, that 
the fame words necefifary to limit an eftate 
'"in fee frnple , fee tail, &c. on a conveyance 
by the common law, are equally neceflary 
fince the ftatute on a conveyance to ufes. It 
is true, that if before the ftatute a man had 
bargained and fold his lands without infers 
ing the word heirs for a valuable confidera- 
tion, chancery, which ever watches oyer the 
confciences of men, would haye decreed an 
execution of the ufe in fee •, becaufe the con- 
fideration entided the bargainee to haye the 
■iCo.ioab. fa*' But as the ftatute now executes the ufe, 
and the bargainee has a legal eftate, the fame 
conftru&ion muft be had upon this legal 
eftate by the ftatute^ as was put upon eftates 
at the common law. Therefore, in the cafo 
put, the bargainee fince the ftatute could 

only 
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only have an eftate for life f . Upon the feme f * Co> W 
principle, if a man lince the ftatute bargains 
and feU$ lands, or makes a feoffment, See, 
to the life of another perfon, and his afligns, 
or to him for ever , in fuch cafes the bar- 
gainee, &c. has but an eftate for life, accord- 
ing to the rules of law *. And it feems that * r. i. 
if a man makes a feoffment to the ufe of B t 
and his heirs male, as this limitation would at 
common law have created a fee iimple h , lb fc Co.iatt.*7,h. 
will it on a conveyance to ufes create the 
feme eftate i Giib. ur«, 75. 

And in one very particular inftancc the 
courts have feemed unwilling to dilpenfe 
with the ftrift legal notion of limitation on a 
feoffment to ufes : thus at common law the 
claufe of warranty was held not fufficiendy 
powerful to enlarge the eftate given by the 
habendum •, that is, if an eftate for life was 
given by the habendum, and the feoffor war- 
ranted the lands to the feoffee, and bis heirs, 
yet the feoffee would have had but an eftate 
for life fc . So where A. in conlideration of * p er k. r. 16S. 
f. 7,000, enfeoffed B. C. and D. for ever, 
with a claufe of warranty to them and their 
heirs in forma pradifta •, in this cafe we lee 
that 9 s C. and D. have a feifin to the ufe of 

themfelves 
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themfelves in perpetutm, which eftate in the 

ufe, according to the do&rine of the common 

law, was but an -eftate for their lives. Then 

came the claufe of warranty, which feemed 

to indicate an intention of giving fee, by 

exprefsiy mentioning the word heirs. But 

by the better opinion, it feemed to be held, 

that B. C. and D. had but an eftate for their 

lives, by the exprefs declaration of the -ufe in 

1 Dyer, 169. a. forma pradifta 
b* 

However, in fome cafes the law and man- 
ner both of creating and limiting eftates, have 
undergone alterations fince the introduction 
of conveyances to ufes, quite contrary to the 
fimple maxims of the common law. Thus 
it was prima facie abford that a man fhould 
make a conveyance, or give poffeffion by 
livery of feifin to himfelf-, and therefore if a 
man made a feoffment of his own land, unto 
himfelf and a ftranger, the ftranger took the 
■ Perk. 163. whole, for a man could not enfeoff himfelf 1 \ 
But now if a man enfeoffs another to the ufe 
of himfelf or to the ufe of himfelf and a 
ftranger, this is a good limitation of the ufe, 
and the ftatute executes it in himfelf alone in 
the filft inftance, and in him and the ftranger 
•co.Litt.«.b. in thefecond". This manner of coi#eying 

lands 
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lands to one’s felf can be effected by a feoff- 
ment, fine, recovery, or leafc and releafe j for 
in each of diefe conveyances the feifin is firft 
given to the feoffee, &c. j and that feifin is 
fufficient to ferve ufes declared to the feoffor, 

&c. or any other perfon. But in a bargain 
and fale where the ufe firft pafles, and then 
die poffeflion is executed in the bargainee, 
whereby he has an eftate executed by the 
flatute, no other ufe can be declared to die 

OF 

bargainor, according to the rule of law, that 
a ufe cannot be limited to arife out of a ufe°. • Dyer, ijj. a. 
And yet a man may covenant to ftand feifed t’co. 136. b. 
to the ufe of himfelf, as will appear hereafter ' 37 ‘ 
more folly. 

As a man could not at the common liw 
convey to himfelf, fo neither could he make 
his own right heir a purchafer. Thus, if a 
man had enfeoffed another for life, remain- 
der to the heirs of the body of the feoffor, this 
remainder to the heirs of the body had been 
void p . But it was held, that if a man had p Dyer, 156. a. 
made a feoffment, levied a fine, foffered a b * 
recovery, or conveyed by leafe and releafe, 
to A. in fee, to the ufe of A .for life , remain- 
der to the heirs of the body of the grantor, 
this remainder was good 9 . For here the <co. !kt. g».h. 

grantor 
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grantor departed with the whole fee Ample, 
and in fa£t he conveyed no poflfefiion to the 
heirs of his body, but gave the whole feifin 
in fee to the grantee ; and only limited the 
ufe to the heirs of his body, which ufe was 
before the ftatute quite diftindt from the pof- 
feflion, though indeed the ftatute has annexed 
the one to the other. 

By this mode then of conveying to ufes, 
many real conveniences are experienced, quite 
unknown to the rigid maxims of the com- 
mon law. Men can now modulate their pro- 
perty fo as to ferve the contingencies of their 
families. A man, by firft giving the feifin of 
land to certain perfons in fee by a convey- 
ance, which operates by way of tranfmutation 
of poffelfion, may give himfelf an eftate for 
life, remainder to his wife, or to his firft fon, 
or may make himfelf tenant in tail, &c. or 
do any other afts luitable to his intention, and 
agreeable to the wifhes of th? parties, 

Again: by the common law, generally 
fpeaking, no perfon could take a prefent in- 
tereft by the habendum of the deed, who was 

* % Roil. ab. 68. not previoufly mentioned in the premifes , . 

Not® 4* to Har. But in Samme’s cafe', where A. enfeoffed 

C«>. Lltt,a6. b« 

* 13 Co, 5$. B. 
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B. habendum to the faid B. and C. theft 
heirs and affigns, to the ufe and behoof of 
the faid B. and C. their heirs and affigns ; 
it was refblvedj that as C. was not named 
in the premifes, he could take no pojfeffion 
originally by the habendum, and that the 
livery, made according to the intent of the 
indenture, did not give any thing to C. be* 
caufe as to him it was void : but though the 
feoffment did not give any Jeiftn to C. yet it 
did to B. and his heirs, which feifin was 
fufficient to ferve the ufe declared to C. 

Therefore the ufe limited to B. and C. was 
good, and the ftatute executed it. But this 
limitation of the ufe to a perfon not named 
in the premifes would be void in a bargain 
and fale for the reafons juft before men- 
tioned. 

So it is a rule of law, that if .an eftafe is 
limited to two, and the one b capable at the 
time of the grant, and the other, incapable, 
the former fhall take the whole*. Thus a **co. 100.K 
grant to a man and his firft Ion unborn j the 
grantee, the father, took the whole, and the 
fon could never take r . But the law of ufes Rou.»i». 
has made an alteration in conveyances of this 41 7 * 
kind. Therefore, if A. makes a feoffment in 

fee 
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fee to B. to the ufe of B. and his wife that 
/hall be, and afterwards B. marries; now 
though the whole vetted in B. at firft, yet 
upon his marriage his wife takes jointly with 

* Moor, 9S. him w . The ufe in .this cafe firft vefts wholly 
Dyer, in- *>• in B. and upon his marriage it fluffs to him 

and his wife : it therefore rather turns upon 
the do&rine of Jecondary or Jbifting ufes, 
which I will endeavour to explain; I 
fhall only premife, that by the common 
law, a grant to a perfon who, at the time of 
the grant, was incapable of taking, was utterly 
void ; as if I made a grant of an annuity to 
the right heirs of J. S. who was then living, 

* Perk. f, 5*. the grant was abfolutely void*. But fince 

the introduction of ufes, if a feoffment is 
made to the ufe of the firft fon of the feoffor. 
Which fon is not born at the time of the feoff- 
tpent, or to the ufe of the feoffor’s wife that 
Jhall be, &c. this limitation of the ufe is 
good; for though the limitation of the ufe be 
to a perfon uncertain, and there is no parti- 
cular eftate of freehold limited before the 
grant, yet in order to fupport this limitation 
the law conftrues the ufe in the mean rime 
y Ba. ufes, 6i« to be in the feoffor'’ ; but upon the happen- 
ing of the contingency, then the ufe fhifts. 

* 1 Roil. ab. from the feoffor to ceftuique ufe *. Indeed 

another 
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another chief reafon, why at common law 
the above fpecies of grant was void, was, 
becaufe no eftate of freehold could be granted 
to commence in futuro a : as a grant to B. in 
fee to commence four years after the grant. 
But at the fame time, if there had been any 
preceding eftate of freehold granted to fbme 
perfon to fupport this future grant, that had 
been good. Thus if a grant had been made 
to J. S. for life , remainder to the firft fon 
unborn, or right heirs of J. D. ; or if a feoff- 
ment and livery had been made to J. S. for 
ten years, remainder to J. D. in fee j now 
though a grant to the firft fon, &c. of J. D. 
would have been void without the eftate for 
life given to J. S. or the remainder to J. S. 
without the eftate for years in the fecond in- 
ftance ; yet widi the intervening eftates the 
remainders were certainly good. The courts 
then, on conveyances to ufes in. order to fup- 
port limitations where no particular eftate is 
granted, have generally made • a particular 
eftate by implication ; thereby eftabliihing a 
maxim of equity, that fo much of a ufe, as a 
man does not difpofe of, remains with him ; 
as a grant to the ufe of B. to commence four 
years from thence, is good: for ’till the 
expiration of the four years, the ufe refults to 

the 


* Co. L'tu.nj. 
a* 

5 Co. 94. b. 

% Vent. 204. 


I 



* % Silk. 675. 


c Carth. 263. 

* Ba. ufes, 63. 


* 1 Salk. 245. 

f Supra. 128 to 
138 

Co Litt. 22. b. 
23. a 

I Mod. 161, 
162. 

1 Roll Rep.240. 
a Co. 91. b. 


1 2 Vern. 370. 
2 Frccm 231, 

a|S> 
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the grantor b : or if a man covenants to ftand 

feifed to the ufe of his own heirs of his 

\ 

body c ; or bargains and fells his lands after 
fevcn years d ; in each Cafe the grant is good, 
and until it takes place, the ufe refults. How- 
ever, it has been laid, that a feoffment to the 
ufe of the right heir of B. then living, was 
void Thefe things have been partly ex- 
plained before f . To what therefoi e has been 
faid on that point, I lhall Only add, that the 
courts have not only countenanced refulting 
ufes upon conveyances to ufes, in order to 
fupport fubfequent limitations where no par- 
ticular eftate has been limited} fuch as a 
conveyance to feoffees, releafees, &c. to the 
ufe of the feoffor’s, releafor’s, &c. intended 
wife, to his fiift fon unborn, or to the heirs 
of his body (in which laft cafe indeed we 
have feen that he has an eftate tail executed 
in him) but they have alfo decreed refulting 
ufes, where the ufe, previous to the limita- 
tion, has been limited away for a term of 
years. Thus in the cafe of Penhay and 
Hurrell *, where lands were conveyed to the 
ufe of truftees for feventy years, if A. fhould 
fo long live, remainder to truftees for 500 
years; and from and after the death of A. then 
to the ufe of B. ; it was objc&cd that the 

limitation 
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limitation to B. was void, it being a freehdld 
to commence in futuro : for no eftate for life 
was limited to A. and the remainder was to 
take effeft before the determination of the 
term of 500 years. But the 'court held, that 
an eftate for life refulted to A. which would 
fupport the limitation to B. In this cafe no 
ufe was limited to A. the grantor : and limit- 
ing the ufe of the term of years to the truftees 
was no proof of an intention that the ufe of 
the freehold Ihould not refult to A. in order 
to fupport the limitation to B. Suppofing 
the term of 500 years ha& been made deter- 
minable on A.’s death, like tne term of 70 
years, then it feems that there would have 
been no neceffity for an implied eftate for 
life, reliilting to the grantor; for the pre- 
fumption, that A.’s life would not have ex- 
ceeded the term, would of itfelf have fop- 
ported the remainder to B. according to Chief 
Juftice Hale’s opinion, in the cafe of Weale 
and Lerver h . But as it was, the limitation *> Poii«. 67. 
to B. was not a remainder expeftant on the 1 

determination of the term of 500 years ; for 
it was to take effect, according to the limi- 
tation, during the continuance of the term. 

But it appears that if the ufe of the term in 
die cafe of Penhay and Hurrel had been 
N limited 
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ifcSJk. 679. 


k 2 Salk. 675. 
Dwis v. Spetd. 
Vide ot^er 
c.iles oil thu 
he id, 

1 P. W. 359, 
33". 

2 Mod. 2 1 1, 
207. 

Fearne, 32.33- 


limited to A. then the conftru&ign would 
have been different. Thus in the cafe of 
Adams and Savage where lands were con- 
veyed by leafc and releafe to truftees, and 
their heirs, to die ufe of A. the rcleqfor for 
ninety-nine years, remainder to the ule of the 
truftees for twenty -five years, remainder to die 
tile of the heirs male of the body of A.; 
it was held that no ufe for life refulted to A. 
and confequcntly that the remainder to the 
heirs male of A. was void, there being no 
freehold eftate previoufly limited to fupport 
it. So there can be no refulting ufe to a 
perfbn, who has not the lands conveyed in 
his own right. Thus k where hufband and 
wife covenanted to levy a fine of the wife’s 
land, to the ufe of the heirs of the body of 
the hufband on the wife to be begotten, 
they had iflue, and die wife died; it was 
held, that the limitation to the heirs of the 
body of the hufband was void : for taking it 
as a remainder, it was void, there being no 
precedent eftate of freehold to fupport it j for 
the hufband could have no eftate for life by 
implication, he being a ftranger to the eftate. 
All the cafes put of grants of future or 
ipringing ufes, have been on conveyances, 
’which give the grantees a feifin to ferve the 


future 


l* 
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future ufes when they arife j and in the mean 
time to ferve a refulting or declared ufe to 
die grantor: for when it happens, that 
the ufe cannot in the mean time refult, and 
that there is no particular eftate limited ca- 
pable of fupporting the fpringing or future 
uit*, then the limitation is void, as in the cafe 
of Adams and Savage, and Davis and Speed, 
before cited. But with refpedt to devifes the 
cafe is far different ; for in thefc there is no 
ncceffity that the devifor fhould part with a 
prefent feifin to ferve an executory, devife, 
when it comes in ejfe ; for if a man devifes a 
future eftate to arife upon a contingency, as a 
devife to the heirs of J. S. when he fhall 
have one, &c. the eftate in the mean time 
defeends to the heir at law of the devifor 1 1 E <1* *K iW. 
But it is not my intention to enter into the 
doftrine of executory devifes. 

In the cafe of Penhay and Hurrel, it came 
to be an objection, that though 'on a cove- 
nant to ftand feifed, there might be a reftilt- 
ing ufe to fupport a future ufe or remainder, 
yet on conveyances which operate by trapf- 
mutation of poffeffion, there could be no fiich 
refulting 'ufe. But by the opinions of the Lords 
Coke and Hale, and by the authority of the 
N a fame 
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fame cafe of Penhay and HurreJ, it feerrtS 
that fuch refulting ufes may be as well on a 
conveyance, which operates by tranfmutation 

"Co. Lit. ia. b. of pofleffion, as on a covenant to Hand feifed 

t^Mod. t6i, 

l62. 

1 Roil. Rep. When a man makes a feoffment to the 

Sh|kO« 

ufe of the heirs of his body, the law, we 
have feen, conftrues an eftate for life to refult 
to him in order to fupport the limitation to 
the heirs of his body ; fo that the feoffor has 
in him, on fuch a feoffment, fince the ftatute, 
a legal eftate tail executed in him ; and this 
legal eftate tail can only be barred by the 
ufual modes of barring eftates tail, viz. by 
fine or recovery. But if a man covenants to 
ftand feifed to certain ufes upon the event of 
fuch a marriage, or any other contingency, if 
before the contingency happens, the feifin out 
of which the ufes are to arife is deftroyed j 
that is, if there be no perfon who can ftand 
feifed to th* ufes, when the ufes arife, they 
can never be executed. Therefore, if before 
marriage the covenantor (the ufe of the fee re- 
fulting to him till marriage, and not for life, 
as in a limitation to the heirs of his body, 
and he having the feifin in him to ferve the 
future ufes, in the fame manner as a feoffee 
to ufes) makes a feoffment in fee in tail, or 

for 
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for life (fccus as to* a leafe for years' 1 ) upon “Cro. jac.i6g. 
a good confederation, and without notice of 
the ufes, the eftates limited after the mar- 
riage will never arife °. * Vld « Moor, 

° 73 *» 73 *> 733 * 

Cro. Eliz. 705# 

The doctrine of fhifting or fecondary ufes 
Is principally occafioned by the ftri&nefs of 
two maxims of the common law. The firft 
is, that where a man has once limited a fee t 
he can limit no farther eftate upon it; or in 
other words, he cannot make that eftate in 
fee ceafe as to one, and take effedt by way of 
limitation on a contingent event as to another 
perfon. Thus, if a feoffment had been made 
in fee, with a provifb to make it ceafe as to 
the feoffee, and go over to a ftranger, upon 
the payment of a certain fum, &c. this limi- 
tation was void p . For as a remainder it p Vide 
could not take effett, a remainder being a nco’85. at" 
remnant of an eftate in lands or tenements 
expeftant on a particular eftate : and as a con- 
dition it was void ; for no perfon can take 
advantage of a condition, but the grantor and 
his heirs. Therefore, it being neither a re- 
mainder nor a condition, the limitation over 
was void by the common law. It would 
be inconfiftent to fuppofe that a remainder, 

N 3 which 
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which is the remnant of an eftate in lands and 
tenements, could be limited after a grant of 
the whole fee. But the fame inconfiftency 
would not appear, if the remainder was li- 
mited after an eftate tail, for life or years : 
but then the remainder, when limited after 
thofe eftates, Ihould by the rules of the com- 
r to n, ° n ^ aw wa * c regular determination \ 

Thetefore, the fecond maxim was, that 
where an eftate was limited to a perfon in 
tail, or for life, upon a condition to make the 
eftate ceafe upon a contingent event, and to 
make it pafs to a ftranger before its regular 
determination : this condition was void ; for 
it was not a remainder, it not waiting the 
determination, but being in abridgment of 
the particular eftate : and it was void as a 
condition to veft the remainder by the entry 
of the grantor ; for fuppofing the grantor to 
enter for a condition broken, fuch entry 
would avoid the firft livery, and of courfe 
deftroy the remainder, which was created 
by that livery. But both thefe rules have 
undergone alterations. With relpedb to the 
latter, if a man now limits an eftate in fee to 
the ufe of A. in tail, or for life, until B. re- 
turns from Rome, and then to C. upon the 
I return 
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return of B. from Rome, the limitation to C. 
will veft in abridgment of the preceding 
eftate 


It feems to me, however, that a differ- 
ence Ihould be made between thole Cafes, 
where the grantor only parts in the firft 
inftance with an eftate lejs than the fee, 
luch as a plain gift in tail, or leafe for 
life -, and thofe, where the grantor departs 
with the whole fee, thereby transferring a 
feifin to the grantee to ferve ufes limited to 
create particular eftates : fuch as a feoffment 
in fee to the ufe of B. in tail, or for life , pro- 
vided, when C. returns from Rome, it lhall 
then be to the ufe of C. &c. For in the 
former cafe, in order to make the eftite ceafe 
before its regularly and legally appointed 
period, and go over to another, there Ihould 
be regular words of limitation,, exprefiive of 
the intention of the patties ; in which cafe the 
remainder is faid to take effect by way of 
f onditional limitation , The words of limita- 
tion are fo long, while, or until'. When thefe 
words are ufed, then immediately upon the 
contingency happening, the eftate of the 
grantee ceafes, and the next fubfequent eftate 
vefts. But if mere words of condition are 
N 4 ufed. 


r But!, note t. 
Co. Liu. 103. b. 


* 10 Co. 41. b. 
Co. Litt. 214.be 
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ufedj then the cftatc limited upon fuch con- 
dition to go to a third perfon will be void as. 
a remainder, and as a conditional limitation, 
Thefe words of condition are generally upon 
* io Co. 41. b. condition , Jo that , or provided 1 . Therefore, if 
a leafe for life is made upon condition , that if a 
ftranger pay the leffor £. 20, then immediately 
i Piowd. * j. b. the land fhall remain to the ftranger \ This, 
as a condition to give the ftranger entry, is 
void— as a remainder it is void, being in 
abridgment of the particular eftate — there 
being alfo exprefs words of condition, it can 
not enure as a conditional limitation — and as a 
Springing uje, it can never arife ; for to create 
a fpringing ufe, there Ihould be a fufficient 
feifin in fome one to ferve it, when it comes 
in ejfe : but here there is no feilin to ferve 
the fluffing ufe; for the leffee has only a 
feifin to ferve the ufe implied to himfelfj 
and when his eftate for life is determined, the 
feifin to ferve the ufes is determined alfo. 
But if a feoffment had been made in fee to 
the ufe of A. for life , and if B. docs fuch a 
thing, then to the ufe of B. in fee, the ufe to 
B. may well take effect in abridgment of 
" * Leon. 16. eftate for life of A w , 

That, even at the common law, without 
x the 
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the affiftance of fpringing or Jhifting ufes , an 
eftate tail, or for life (without a feifin in fee 
to ferve fuch ufe in tail, or for life, being firft 
limited) might be limited to ceafe before its 
natural legal expiration, and go over to a 
ftranger upon fuch ceflure (which it could 
not do by way of a condition, and a remain- 
der limited thereon) is a point well explained 
in the cafe of Foy v. Hyrd x , where it is re- 
folved, that if there be tenant for life, re- 
mainder in fee, upon condition that tenant for 
life, being a feme foie, fhould continue un- 
married, and fhe afterwards marry, though the 
heir may enter, yet he thereby (by fuch en- 
try) defeats the remainder. But if an eftate 
is made fo long as A. fhould continue un- 
married, remainder to a ftranger, upon the 
marriage of A. her eftate ceafes, and the re- 
mainder takes effedt. So if a gift in tail is 
made, remainder over, provided if tenant in 
tail goes to Rome, his eftate lhall ceafe and 
determine j here if the donee goes to Rome 
his eftate ihall not ceafe. But if an eftate 
tail is given to B. while C. goes to or returns 
from Rome, remainder to a ftranger, upon 
the happening of either of the contingencies 
the eftate tail will ceafe, and the remainder 
take effed. 


* W. Jones, jS, 
Vide 

Co. Litt. *14. b* 
Cro. Eliz. 360* 


If 
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If then an eftate tail, or for life, is created 
(without firft limiting the whole' fee, and 
then declaring the ufe in tail, or for life ) and 
fuch eftate tail, or for life, is intended to ceafe 
as to one, and to take effedt as to another, 
proper words of limitation Ihould be ufed. 
But the change of the eftates in this cafe 
does not operate by way of a fpringing or 
Jhifting ufe j not only becaufe, before the 
ftatute, a ufe could not be limited to arife 
out of the feifin of a tenant in tail, or for 
life, but becaufe this kind of conditional 
limitations, when operating by way of Jhifting 
or Jecondary ufes, take effect, whether the 
words, which caufe their taking effedt, be 
words of limitation or condition. But in thefe 
cafes it is neceffary to limit the whole fee. 
Thus, if a feoffment is made _ in fee to the. 
ufe of J. S. in fee, in tail, or for life, provided 
or upon condition, that if B. returns from 
Rome, that then the ufe lhall be to C. or 
from thenceforth to the ufe of C. in this cafe 
upon the return of B. the ufe will fliift to 
j 1C0.10. a. C y . This remark is further warranted by 
Co. L\tt. 203. b. another cafe % where A. levied a fine to, atfe 
*Cro.HUz. 68 S. tQ r he ufe of B. in fee, upon condition that B; 

Ihould pay A. £. 4 per annum* and in default 
of payment, to the ufe of A. for life ; it* 

was 
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was held, that as this was limited to the co- 
m/or, it was a condition ; but if it had been 
limited to a ftranger, it would have been a 
good Jpringing ufe upon the non-performance 
of the condition. To prove this, the cafe of 
Bracebridge 1 was cited, which fo far . as it 
relates to the prefent point was, that A. 
feifed of the reverfion of feme lands, granted 
them to B. and C. and their heirs, to the uje 
of them and their heirs, upon condition to pay 
a certain fum on a certain day ; in default of 
which they fhould ftand feifed to certain 
ufes : default was made, and it was held, that 
by virtue of the 27 H. 8. c. 10. the ufe was 
divefted out of the grantees. 


With refpedt to the firft maxim of the- 
common law above alluded to, that a fee 
cannot be limited on a fee y the doftrine of 
ufes has made a great alteration therein. I 
lhall only cite a few of the leading cafes on 
this point, which will at the fame time con® 
firm the remarks juft made. 


The moll known and celebrated cafe is, 
that cited from Brooke’s Abridgment h , where b Bro. feoff, ai. 

■ ; ■ 0 ufes, pi. 30. 

it is faid, if a man makes a feoffment in . fee cites 6 e. 6. 
to the ufe ofW. and his heirs, until A. pays B,N ’ C ’ pl4 * 3 * 


a certain 
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a certain fum to W. and then to the ufe of A. 
and his heirs, the ufe is firft executed in W. 
by the ftatute, and then A. pays the money: 
the ufe upon fuch payment is fhifted from W. 
and veiled in A. But it is faid to be the 
moil prudent method for A. when the future 
ufe comes in ejfe 3 to enter in the name of the 
feoffees, and his own name ; otherwife there 
may be a doubt, whether the ufe would 
change without fuch entry. 

ft Roi1.ab.415. So in the cafe of Spring v. Caefar % a fine 
was levied to the ufe of A. and his heirs, if 
R. fhould not pay a‘ certain fum to A- be- 
fore an appointed time, and if he fhould, 
then to the ufe of A. for life, remainder to 
the ufe of R. in fee j upon the payment of 
the money it was held, that the ufes would 
change according to the limitation. 

* Prec. cha. 7*. In the cafe of Lloyd v. Carew d , A. and B. 

par. 137. two filters, feifed of lands in fee, in confide- 
tion of a fum of money paid to A. and an 
intended marriage between B. and C. by 
leafe and releafe conveyed all their lands to 
the ufe of B. and C. for their lives, remain- 
der to their firft and other fons in tail male, 
remainder to the daughters in tail, remainder 

to 
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to C. in fee : Provided that if there be no 
ifliie between B. and C. living at the death 
of the furvivor of them, and that the heirs of 
B. fliould within twelve months after the 
death of B. and C. dying without iffue, pay 
the heirs and affigns of C. £. 4000, then the 
remainder in fee, fo limited to C. and his 
heirs, fhould ceafe, and that then the pre- 
mifes fhould remain to die right heirs of B. 
for ever. B. and C. levied a fine to the ufe 
of C. in order to extinguifii the fpringing 
ufe to the heirs of B. After the death of B. 
and C. upon a difpute between the heir of 
B. and the heir of C. it was determined in 
parliament, that the fine did not bar the pro- 
vifo j for that the land never was, nor could 
be, in B. who levied it : and that the provifb 
was within the reafon of the Duke of Nor- 
folk’s cafe, where it is faid, that future in- 
terefts, fpringing trufts, or trufts executory, 
and remainders, that are to arife upon con- 
tingencies, are quite out of the rule, and 
reafon of perpetuities, if they are not of re- 
mote confideration, but fuch as will fpeedily 
wear out. 

Secondary ufes will alfb arife, though the 
effete upon which the ufes are limited to 

arife 
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atife does hot take effeft. Thus it was feid 
by the Lord Dyer, that if A. makes a feoff- 
ment in fee of a manor, part of which is in 
leafe for years, to the ufe of th'e feoffee arid 
his heirs, upon condition that the feoffee 
within ten days pay to the feoffor £. 1000, 
and if he fail, then to the ufe of the feoffor 
for life, remainder to the ufe of his firft fbn in 
tail, the money is not paid, and then theleCee 
attorns (after the ten days) to the feoffee : 
this attornment is good to raife the fecondary 
' ufes, though the firft ufes did not take effect 
« » Leon. aaa. f or want of f uc h attornment before c . , 


* Dyer 3 14.3. b. 

S°* b ’ 

Moor, 99. 


Thefe cafes will ferve to fhew the nature of 
fluffing or fecondary ufes. Thofe who wifli 
to fee further into die cafes on this fubjeft, 
are referred to thofe (among others) cited in 
the margin f . 


731. pi. 1018. "Where a perfon grants the whole fee away, 
74a ' pU 10 **' determinable upon a contingent event by way 
of fluffing ufe, there the fluffing ufe, it feems, 
cannot be barred. Thus, if lands are given 


* Pig; Rec.134. 
Palm. 132, 135. 
Vide Bro. feoff, 
al. ufes, pi. 50; 
B. N.C. 137. 
Note 1. Butl. 
Co. Litt. 271. b. 
Under fol. 
a 74 * a. b. 


to the ufe of A. and his Ifeirs, until B. pays 
him £. 10, and then to the ufe of B. A. can- 
not bar this contingent ufe 1 . Therefore, a 
contingent of fhifong ufe in this refpeft dif- 
fers 
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fers from 'a contingent remainder, which may 
be barred, as will be lhewn hereafter. But 
this limitation of a fluffing ufe on a deed 
agrees with an executory devi/e after a pre- 
vious devife of the fee, as was determined 
in the cafe of Pells and Browne*. How- *cro.jac. «o. 

I Eq. ab» 187. 

ever, in a cafe b , where a fine was cove- b Moor , 73 ,. 
nanted to be levied, and afterwards levied pU ,0 ‘ 8, 
accordingly to the ufe of the covenantor, 
till a marriage was folemnized between A. 
apd B. and then to A. for life, with many 
remainders over: Before the marriage, and 
confequently before the veiling of the fpring- 
ing ufes, the covenantor, being feifed in fee, 
devifed portions for his daughters out of 
thefe lands, and died, and then the marriage 
took effedt: it was held, that though the 
devifed portions could not, yet a devife of 
the land itfelf would have barred the Ihift- 
ing ufes. So in the cafe of Wood and Rey- 
nolds e it was held, that if a man covenants e Cn>.Eiiz. 
to ftand feifed to the ufe of himfelf in fee, GUb. 7 u<«, i* 5 . 
rill fuch a marriage, and then to other con- 
tingent ufes, he may deftroy thefe fhifting 
or contingent ufes before they arife, by 
making a feoffment in fee, in tail, or for life, 
upon a good confideration, and without no- 
tice : 
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rice : but that a leafe for years would be ol-» 
'em. jac. i6j. fufficient for that purpofe d . 

fed vide Moor, 

742. pi. X022* 

We muft reconcile thefe two laft cafes to 
the preceding rule in this manners if the 
feifin, out of which the fpringing or future 
ufe is to take effedt, is deftroyed, the future 
ufe cannot take effedt : therefore if A. cove- 
nants to ftand feifed to the ufe of fuch a wife, 
as he lhall hereafter marry, until the mar- 
riage the ufe refults to himfelf in fee, and it 
is out of his feifin that the ufe to the wife is 
to beferved: Now, if he deftroys that feifin, 
before the ufe comes in e]Je, the ufe, when it 
e Vide Moor* arifes, cannot be ferved e . But if A. makes 
era! a feoffment to B. in fee, to the ufe of C. in 

fee ; but if D. pays fo much money, then to 
A. in fee ; here if C. (who has the legal eftate 
fince the ftatute) makes a feoffment, fuffers 
a recovery, &c. the ufe to A. is not barred 
from taking effedt s becaufe that fhifting ufe 
is ferved out of the feifin of B. the feoffee, 
and not out of the eftate of ceftuique ufe. 
For which reafons, the cafe reported by 
9 b. n. c. 137. Brooke f , which is againft this dodtrine, has 
< t sid. 98. been denied to be law g . 

It is a general rule, that where an eftate 

tail 
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fail U given, and a fecondary or fhifting ufe 
is limited thereon, that the tenant in tail by 
recovery may bar the limitation over 1 *. 

Thus if there be a limitation of an efiate tail, under *#U7<,W 
fo long as fuch a tree fhall ftand j tenant in 
tail may bar this limitation by a common 
recovery, or 'fine The fame rule holds 1 1 Mod. nfc 
with regard to a limitation of a fecondary 
fee, or fhifting ufe upon a devife in tail. 

Thus in the cafe of Page and Hayward k , A. k * Sal £ 57°* 
deviled to his. daughter B. and the heirs male * sid. 10*. 
of her body, upon condition and provided 
fhe intermarry with, and have iffue by C. ; 
and in default thereof, remainder over : A. 
and D. her hufband fuffered a recovery j and 
it was held that the recovery barred the limi- 
tation over. 

Where a fee is given, or devifed, with a 
fhifting ufe, or fecondary fee limited thereon, 
this fhifting ufe, or fecondary .fee, muft be 
exprefsly limited to take effect within the 
compafs of a life or lives in being, and 
twenty-one years after, otherwife it will 
come within the reafons of a perpetuity, as 
has been determined by feveral cafes *. This *vide jciuuc*. 
limitation of time beyond a life or lives in r™c.°cha. 7 ». 

i % , . i Eq.ab. 188. 

O being, e. 11. 

Ca.Tcnm.Talb. 

*a». 
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being, is not, as Mr. Hargrave” properly 
obferves, arbitrarily preferibed; therefore in 
the cafe of a pofthumous child, it may be 
extended to a few months beyond the fpacc 
of twenty-one years. But here we.muft make 
a diftin&ion, when the whole fee is firft 
limited away with a lhifting life, or fecon- 
dary fee thereon, and when the limitation is 
in tail. In the former cafe, we have feen 
that the lhifting ufe muft be exprefsly con- 
fined to the period of a life or lives in being, 
and a few months over, becaufe as thefe 
kind of lhifting ufes are not barrable by 
recovery, they would tend to a perpetuity. 
Thus ”, if an eftate is limited to A. and bis 
heirs , and ifB. (a perfon then in cjfe) dies 
without leaving any ifiue living at his de- 
ceafe, or if, having fuch ifiue, all of them 
fhould die without having attained the age 
of twenty- one years, then to C. and his heirs ; 
this limitation to C. is good, becaufe not 
limited after a total failure of heirs, or heirs of 
the body of B. But if an eftate is limited to 
A. for life, remainder to truftees to preferve 
contingent remainders, remainder to the firft 
and other fons of A. in tail, remainder over, 
with a provifo that if B, dies, and there 

Ihould 
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fliould be a total failure of heirs, or heirs of 
the body of B. then the ufes limited to A. 
and his ions ihould ceafc, and the lands re- 
main to C. j this limitation to C. is good, 
becaufe when the firft tenant in tail comes 
into poileffion, he may bar it by a common 
recovery, and therefore there is no danger of 
a perpetuity. 

In cafes where a Drifting ufe depends up- 
on the performance of a condition, which is 
illegal, or fraudulent, the ftatute will not exe- 
cute the ufe, upon the performance of the 
condition. Thus, if there be a limitation 
to the ufe of A. and his heirs, provided that 
if he give a mortal blow to any pcrfon, that 
the ufe fhall ceafe as to him, and remain to 
another ; this is fraudulent to prevent an ef- 
•heat, and therefore is void 

Another obfervation occurs, that all fu- 
ture and fhifting ufes fhould be limited to 
arife out of the eftate of the feoffees , conufees , 
releajees , &c. and not out of the eftate of 
cefiuique ufe ; for if it is limited out of the 
eftate of ceftuique tife t then it would be a ufe 
arifing out of a ufe p : whereas there is 
always a fuppofed poflibility of eftate in the 
O 2 feoffees , 


© Moor, 633, 


P 1 Co. 136. b. 
Co.LiU.27x.bo 
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r Moor, 35. pi. 
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feoffees , releafees , &c. to ferve thefe future 
ufes, when they come in effe. Therefore if 
A. enfeoffs B. in fee, to the ufe of C. and his 
heirs, with a provifo, that if D. pays C. 
£. 100, that then C. and his heirs lhall ftand 
feifed to the ufe of D. and his heirs, this 
limitation to D. is utterly void : for it ought 
to arife out of the eftate of B. the feoffee , 
and not out of the eftate of C. the cejiuique 
ufe \ But here we are to diftinguifh be- 
tween this cafe, and one where the ceftuique 
ufe covenants to ftand feifed to a ufe, on the 
performance of a certain condition. Thus r , 
where A. bargained and fold his lands to B. 
who covenanted, that if A. paid B. and his 
heirs f. 20 by fuch a day, that then B. fhould 
ftand feifed to the ufe of A. and his heirs ; 
it was held by the Lord Dyer, that up- 
on payment of the £. 20 the ufe would be 
well raifed to A. but that a tender of the mo- 
ney was inefficient for that purpofe: and 
that if a feoffment had been made with fuch 
a condition, that a tender alone would have 
been fufficient to raife the ufe. 

In the cafe of Holloway v. Pollard ’, A. 
bargained and fold land to B. for £. 500, 
upon condition that if A. paid B. £. 500, he 

might 
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might re-enter, and be feifed to the ufe of 
himfelf, and his heirs, until he lhould attempt 
to alien without the affent of B. and then to 
the ufe of B. and his heirs : a fine was le- 
vied to thofe ufes j A. paid the £. 500, and 
entered: afterwards A. aliened without the 
ailentofB. It was held that no ufe arofe to 
B. the bargainee upon the alienation of A. 
becaufe the bargainor, entering for the con- 
dition, was in of the old ufe and eftate, and 
could not be feifed to any other ufe ; alfo 
the fine was levied to B. ; by which A., who 
was the conufor and alfo bargainor, and who 
came in according to the limitation of the ufe 
of the fine, could not ftand feifed to any other 
ufe j for if he could, then there would be a 
ufe arifing out of a ufe. 

With relpedt to the limitation of remainders 
in ufe fince the ftatute (diftinguifhing between 
remainders and future or lhifdng ufes) they 
now follow the rules and reafons of eftates, 
executed in poflelfion by the common law*: ** g c°- 137- *»• 
for though before the ftatute, if a feoffment *00,34.*. 
had been made to the ufe of A. for years , 
remainder to the right heirs of B. this limita- 
tion had been good; becaufe the freehold 
O 3 was 
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a. was in the feoffees \ But fince the ftatute, 
as the pojfejfion is transferred to the ufe, no 
fuch limitation can be valid; and the re- 
mainder to the right heirs would be utterly 
». void w . This is owing to the neceffity, which 
there is at the common law, for a freehold to 
fupport a contingent remainder. 

I truft, I have now explained how, and 
in what cafes, the creation and limitation of 
eftates by way of ufe fwce the ftatute agree 
with, and differ from the antient common 
law mode of limiting and creating eftates. 
I Ihall now proceed to Ihew what alterations 
the learning of ufes has made in the antient 
laws relative to remitter. 

It is not my intention here to enter into a 
difculfion of the laws of remitter, as they 
flood at the common law. I ihall only pre- 
mife, that by the common law, if tenant in 
tail had enfeoffed his l'on in fee, which fon 
at the time of the feoffment was within age, 
and the tenant in tail died ; and the fon, to 
whom the feoffment was made, had entered 
as heir in tail , he would have been remitted 
to his former eftate % But fince the ftatute, 

if 


* Litti f. 660. 
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if tenant in tail makes a feoffment in fee to 
the ufe of his iflue being within age, and to 
his heirs, and then dies ; and the right of the 
eftate tail defeends to the iflue, being within 
age j ftill the iflue fliall not be remitted ; for 
the iflue has the ufe in fee by the feoffment, 
and then the ftatut’e executes it in fuch man- 
ner, and plight, as it was firft limited. But 
in this cafe, if the iflue waves the pofleflion, 
and brings a formedtn in the defender , and 
recovers againft the feoffees, he lhall be 
remitted y . r Co. Litt. 34*. 

b. 

In the example juft put, the entry of the 
iflue was not lawful, for the eftate tail was 
difeontinued by the feoffment; therefore it 
is a kind of general rule, that if an in- 
fant, or a woman, having right of lands 
difeontinued, wherein entry is not lawful, if 
the fame infant or feme covert comes to 
that land by way of ufe raifed out of the 
eftate, the firft taker lhall not be remit- 
ted 4 ; the cafe of the iflue in' tail is an in- * h#\ *j$. 
ftance to this rule. So in Amy Townfend’s 
cafe \ where tenant in tail, in right of his ’Dyer, 54. a. s. 
wife, made a feoffment in fee to the ufe ”6. 
of his wife ; remainder to his fon and heir 
apparent in fee. The feoffor and his wife 
O 4 died } 
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died ; and it was held, that neither the wife 
nor the heir in tail was remitted. However, 
though the firft taker is not remitted, as in the 
cafe of the iflue put by Lord Coke, yet it 
feems the iflue of that iflue, or the one in 
remainder after the firft taker, fhall be re~ 

*co.Litt.j43-b. mitted b . 

Dyer, 54. b. 

b 

Amy Townfend's cafe was not helped by 
the 32 Hen. 8. the feoffment being made 

♦ piowd.11*. before that ftatute c . The 32 Hen. 8. c. 28. 

1 gives the wife an entry againft the hufband’s 
fine, or feoffment. The cafe, therefore, of 

* Hob. 254. Duncombe v. Wingfield 11 has very much 

Vide*Co.7i.b. . . ' 

^yer, ijx. b. cleared the law, relative to remitters. So far 
as is neceflary to our prefent confideradon, it 
was thus : A. and B. his wife, being feifcd in 
fee in right of B. levied a fine with procla- 
mations to the ufe of them two, and the heirs 
of their two bodies begotten, remainder to J. 
S. for life, remainder to W. in tail, remain- 
der to B. (the wife) in fee ; afterwards A. 
alone levied another fine with prodamadons 
to the ufe of himfelf and wife in fpecial tail 
as before, remainder to himfelf in tail, re- 
mainder to himfelf, and £. M- in fee. B. 
(lied without iflue, and then A. died. Upon 
this ftate of the cafe, three material points 

were 
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were fettled. The firft point was, that when 
hufband and wife are tenants in fpecial tail, 
and the hufband difcontinues by fine or feoff- 
ment, and takes back an eftate in fpecial 
tail to himfelf and wife, the wife is ipfo faSto 
remitted, and of courfe the hufband j though 
it is true the hufband is fo far bound by his 
own aft, that he cannot claim it in his own 
perfbn. That in Amy Townfend’s cafe the 
right of the wife was not within the faying of 
the ftatute of ufes, and of courfe fhe was not 
remitted againft the exprefs words of that 
ftatute : but that the 32 Hen. 8. had changed 
the reafon of that cafe, fo that now, the ufe 
being raifed to the wife out of the eftate 
created by the fine, fhe is not in of an eftate 
difcontinued , but of an eftate whereupon fhe 
might enter after her hufband’s death j and 
that a right of entry was fufficient to fupport 
her remitter, without an aftual entry. That vide vyer, 
it was true the fine of the hufband alone 9 c^o. a. 
finally and totally barred the iffues in tail, 
and therefore differed from a'feoffment at the 
common law, yet the entail, which is barred 
to the iffues, remained notwithftanding the 
fine to the wife in right, and as to all eftates 
and remainders defending upon it, and to all 
the confequences of benefit to herfel£ and to 

others 
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others hy her, as long as fhe lived, as amply 
and beneficially as if the fine had not been 

levied. ad point. A s the hulband and wife 

were both remitted to the firft eftate tail, of 
confequence J. S. and thofe in remainder ex- 
pedant on that tail, were alio remitted. But 
that upon the death of the wife t the remain- 
ders were diflodged, and turned into rights , 
as they were by the fine ■, and would have 
been if the wife had not been remitted.-— — As 
to the 3d point, it was held, that after the 
death of the wife, the remitter ceafed, and the 
land returned again into the eftate palled by 
the fecond fine ; which eftate continued dur- 
ing the life of the hulband, and would con- 
tinue as long as there was iflue, if there had 
been any; for till then, thofe in remainder 
had no title to demand the land : but after 
the death of the hulband and wife without 
ijfue, the entry of J. S. was lawful. In this 
cafe Lord Hobart held, that if after the death 
of the wife the hulband had properly fufiered 
a recovery, he would have barred all the 
remainders depending upon any of the ellates. 
He allb held in another place, in the fame 
argument, that if the wife had lurvived the 
hulband, and had fuffered a recovery, it 
would have' barred the remainder depending 

upon 
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upon the firft eftate tail ; but fo long as there 
was ifiue living between them, the premifes 
would go according to the eftate palled by 
the fecond fine. 

It is agreed by the determinations in the 
books, that if in the above cafe, the hulband 
had made a feoffment , inftead of levying a fine, 
that it would not have barred, but only have 
dijcantinued the right of the ifiue*. There- * , Lev. 4* 
fore, as the wife by her entry would have 1 
been remitted, fo Ihe would have purged the 
difcontinuance, and reftored the right of the 
ifiue, by reftoring the difcontinued eftate tail. 

If too a tenant in tail makes a feoffment to 

the uje of himfelf in fee*, or if tenant in tail f i Ron. Rep. 

makes a feoffment to the ufe of himfelf for Moor, 846. pi. 

life, remainder to B. for years, and does not 

difpofe of the reverfion 8 -, in either cafe, the * Lane, 93 to 

ifiue it feems is remitted, though the tenant s6 ' 

in tail himfelf is not. In the fecond cafe, 

indeed, the ifiues may avoid the leafe for 

years. 

. After what has been already remarked con- 
cerning the do&rine of ufes, it is eafy to per- 
_$eive, that it has made fome alterations in the 
law of joint tenancy . In cafes of eftates at 
2 common 
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common law a unity of time was abfolutdy 
ncceflary to create a joint tenancy; for joint 
tenants could not take at different periods. 
Thus, if a man made a feoffment to B. and 
his children, and their heirs (B. having no 
k Co. Litt. 9. a. children) the children could not take h : or 
if lands had been demifed for life, remainder 
to the right heirs of B. and C. B. had ilfue 
and died, and then C. died leaving iffue ; yet 
the heirs of B. and C, fhould not be joint 
tenants, becaufe one moiety veiled at one 
‘iMd.»8S.ii, time, and the other at another 1 . Yet, it 
feems, if a feoffment had been made in fee, 
and the ujes of it limited according to the 
limitation of the eftates, in either of thefe 
cafes there would have been a good joint 
tenancy created upon the falling in of either 
of the contingencies, according to the com- 
mon cafe, that if a man enfeoffs another to 
the ufe of B. and fuch a wife as he fhall after- 
wards marry, though B. takes the whole at 
firft, yet upon his marriage he becomes joint 
a 13 Co. 48, 49, tenant with his wife k . So a difleifin to the 
Syer, *74. b. ufe of two, and one agrees to it at one time, 
^co. loi.a. and the other at another : this is a good joint 
»co. Litt. 188. tenancy 
13 Co, 57, 

Thefe are the principal obfervations, which 
x occur 
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occur to me with refpeft to ufes executed 
in pofieflion.~I proceed now to explain, 

‘Thirdly, What that conftruBion has been, when 
a uje has been executed in remainder or rever- 
ter. 


I have made this divifion, not becaule 
there is any thing that can be mentioned 
Here, which could not have properly been 
included in the preceding remarks j but ra- 
ther from a wifh to follow the order of the 
ftatute. The particularity which the ftatute 
has fhewn in firit mentioning the execution 
of ufes in fee fimple , fee tail, for life, and for 
years, and then in remainder and reverfion : its 
flopping at the words remainder and reverfion , 
and not adding even the words or otberwife , 
are circumftances which, as Lord Bacon ob- 
ferves m , clearly indicate that the ftatute did “Ba. ufes, 45. 
not mean to execute inferior nits, or in other 
words, it only intended to execute fuch ufes 
as the feoffees might have ’ executed by a 
conveyance. Therefore, it is now fettled, that 
where any perfon is feifed to a ufe in pqjfibility 
or contingency, that ufe is not executed by the 
^ftatute, as will be fhewn, when we come to 
fpeak of ufes in contingency. 


With 
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With refpeft to the limitation of remain- 
ders out of the eftate of the feoffees, we 
have feen that they follow the rules of the 
common law ; and indeed fufficient has been 
laid on that fubjedt. I fhall add a few rules 
relpefling ufes in reverfm j for as remainders 
depend upon particular ejlates, and as rever- 
fions do not, they greatly differ. There is, 
however, a general rule, by which we may 
be guided in diftinguifhing the one from the 
other, viz. where a particular ufe, and the 
ufe limited upon that particular ufe, are both 
new ufes j in this cafe the fubfequent ufe is a 
remainder. But where the particular ufe is a 
new ufe, and the remnant of the ufe the old 
* Ba. ufo, 46. ufe, in this cafe the old ufe is the reverjton". 

Thus, by the common law, if a man had 
made a gift in tail, or leafe for life, remainder 
to his own right heirs: now this remainder 
had been void ; for it was a remnant of the 
• co.Litt i). old eftate, and not a remainder 0 . So if a 
1 Roll. *b. s*7. man makes a feoffment in fee to the ufe of 
one for life, or in tail, remainder to the ufe of 
his own right heirs ; in this cafe, though the 
whole fee is firft limited, yet as only a par- 
ticular eftate in the ufe is limited away, and 
the remnant is limited to his own right heirs,* 
this remnant is die old ufe, and thereforfc a re- 

verfion. 
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verfum, and not a remainder *. The confe- *co.Litt **.fc 
quence is, that the anceftor, though he has pi. 437. 
no particular eftate limited to him, may 
encumber it as a reverlion, though he could 
not do fo, if his right heirs took by pur- 
chafe. So if a feoffment is made by A. to 
the ufe of himfelf for years, remainder to B. 
in tail, remainder to the right heirs of A. 
this is void as a remainder to the right heirs, 
but it is good as a reverlion in A. which 
he may devife ; for the ufe returned to the 
feoffor for want of a confideration to re- 
tain it in the feoffee, till the death of the 

feoffor q . ' S Har. note 3. ' 

Co. Lilt. 22. b. 
Moor, 371. 
a Roll. afe. 4x8* 

In thdc cafes we fee the eftate moved from 
die perfon, to whole right heirs the ufe was 
limited : but if it does not move from fuch 
perfon, then the limitation to the right heir 
is not a reverlion, but a contingent remain- 
der} provided fuch perfon takes only an 
eftate for years, whilft the freehold to fup- 
port the contingent remainder remains in 
another. Thus r , if a fettlement is made by r 1 p,w - 359 * 
a third perfon to the ufe of A. the hufband 
for ninety-nine years, remainder to truftees 
during the life of A. to fupport contingent 
remainders, remainder to the wife for life, 

remainder 
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remainder to the firft and other Jons of did 
marriage, remainder to the heirs of the body 
of die hufband, remainder to the right heirs 
of the hufband ; this remainder to the right 
heirs of the hufband is a contingent remain- 
der, and not a reverfiom 


Fourthly, With rcfpeR to declaring ujes , we 
muft firft confider who may declare ufesj and 
then the manner of dedaring them. 

The king may declare ufes upon his letters 
patent, though indeed the patent of itfdf 
• Ba. ufes, 66. implies a ufe\ But if the king gives lands 
to J. S. and bis heirs by letters patent, to the 
ufe of J. S. for life’, here J.S. has only an 
eftate for life, and the king has the inherit- 
ance without any office found : for implica- 
tion out of matter of record ever amounts 
to matter of record. The queen may alfb 
‘ibid. declare ufes An infant, or perfon of non- 
fane memory, may declare ufes; which decla- 
ration of ufes will continue valid as long as 
the conveyance, by which the ufes are raifed. 
Hub h* °f force". Therefore, if an infont 

makes a feoffment, levies a fine, or fuffers 
a recovery, and makes a declaration of the 
ufes, the ufes will continue till the convey- 


ance 
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fence by feoffmen;, &c. is avoided w . But fe w Ba- ufc», tj. 
covenant by an infant, in confideration of 
marriage or blood, to ftand feifed to an ufe, 
is utterly void \ A bargain and iale for a *ibia. 
good confideration, previous to a fine being 
levied to the bargainee, is a good declare^ 
tion of the ufes of the fine 1 '. If baron and r Moor, a*. 
feme z levy a fine of lands, of which they are ” 0 ‘ s7 *• 
feifed in right of the feme, they may declare 
the ufes of th? fin t jointly, or the baron aims Ibld * *97* 
may declare the ufes, which declaration will 
bind the feme (although an infant *) if her * * Rou. a*. 
d ifaffent does not appear. It muft be noticed, 
however, that this declaration, which binds 
the wife, muft relate to ufes raifed by convey- 
ances of record, as fines and recoveries, and 
not by thofe in pais, as feoffments, &e. h If “‘h* 1 
hufband and wife bargain and fell lands for 
money, and afterwards levy a fine to the bar- 
gainee and his heirs, the bargain and fale is a 
fufficient declaration of the ufe, and it will 
bind the wife for ever c . And if a man, feifed * * (Jo. 57. *. 
in right of his wife, covenants that Ji* and his pi. 7 * 
wife will lufFer a recovery of the lands to cer- 
tain ufes, and the recovery is fuffered ac- 
fcordingly j this covenant is a good declara- 
tion of the ufes to bind the wife, though lhe 
is no party to the covenant? but only to the 
P recovery. 
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4 Dyer, *9 o.a. recovery *. If in declaring the ufes of a line 
or recovery, levied or fuffered of lands, held 
in right of the wife, the hulband and wife 
make feparate declarations of the ufes, nei- 
ther of diem can Hand, and then it will be 
the lame as if no declaration of the ufes was 
made ; in which cafe the ufe will reliilt, 
and return to its former courfe, viz. to the 
•■ Moor, »97« feme, and her heirs *. But with refpeft to 
baron and feme, we mult here make a dif- 
tinftion between a limitation of the ufe of 
part of the eftate of the land, and the limi- 
tation of *he ufe of part of the land itjelf. 
This diftin&ion was made in Beckwifli’s 
58.£°" i6 ' b * ca ^ f * Thus, if hulband and wife differ in 
■the limitation of the particular ufe, and the 
limitation of the ufes in remainder are ac- 
cording tp both of their confentsj yet the 
whole of the ufes are void. But if the huf- 
band and wife agree in the limitation of the 
ufe of part of the Iqnd itfelf, and vary in the 
limitation of the ufe of the relidue of the 
land, yet the declaration is good for the part 
they agreed in, and void lor the relidue. 

So if tenant fpr life, and remainder-mao, 
levy a fine, or fuffer a recovery, and the 
tenant for life only declares the ufes, this de- 
claration 
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tlaration lhall not affedt the remainder-man *. 
And if the remainder-man feals, and is party 
to a deed, wherein the tenant for life aim 
covenants to fuffer a recovery, &c. to cer- 
tain ufes, this does not bind the remainder- 
man, though he in remainder after join in 
fuffering the recovery, &c. h Joint tenants 
may each declare different ufes with refpe& 
to their refpedtive fhares *. 

With refpedt to the maimer of declaring 
ufes, from what has been faid concerning re- 
fulting ufes, the necdfity to make feme de- 
claration to fhew the intention of the parties 
in thediredtion of the ufe feems very evi- 
dent As to the conveyances by feoffment, 
nnd leafe and releafe, the ufes are generally 
declared in the firft inftance upon die fame 
deed, by which they are to arife : but as to 
fines and recoveries, the ufes of them are 
declared either by deed precedent or JubJequerit 
to the levying of the former, or fuffering the 
latter. After the palling of the ftatute 27 H. 8. 
c. ia it became to be a queftionable point, 
whether if a recovery was ftiffered, or fine 
levied, without any previous deed to declare 
the ufes, any Jubfequent deed was fufficient 
to diredt them ? For it was thought, that 
Pa upon. 
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upon fuffering the recovery or levying the 
fine (no ufes being previoufly declared) the 
ufe refulted back to the rccoveree or co- 
nufor, which refulting ufe the ftatute imme- 
diately executed, as it certainly did : fo that 
the ufe being once veiled and executed by 
the ftatute, it could not be diverted by any 
fubfequent declaration. However, in Down- 
man’s cafe k it was held, that though the ufe 
refulted to the recoveree or conufor, until the 
fubfequent declaration, yet when that was 
made the ufe was then executed, according 
to the direftion of the declaration, and a deed 
to declare the ufes made four years after the 
recovery was fuffered, has been held to be 
good In the cafe of Nightingale and 
Ferrers ”, it is faid, and indeed confirmed by 
the mafter of the rolls, that a very flight 
exprefiion or words, though very improper, 
will ferve to declare the ufes of a fine and 
recovery, which require no fet form of words 
for that purpofe, but only fomething to fhew 
the intent of the parties : therefore, whenever 
the intent of the parties can be collected in 
the limitation of the ufes of a fine or recovery, 
upon any precedent or fubfequent convey- 
ance, or upon any covenant or exprefiion 
in fuch conveyance, it is fufficient to declare 

the 
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the ufes of the fine or recovery. It follows 
from the nature of a bargain and fale, and 
covenant to ftand feifed, that when the ufe is 
properly .raifed in the bargainee or cove- 
nantee, there can be no further declaration of 
the ufe. Therefore, when we fpeak of the 
declaration of ufes, it mull be underftood as 
relating to fuch conveyances as operate by 
tranfmutation of polfeflion. 

If there had been a deed precedent before 
the llatute of frauds to declare the ufes of 
a recovery fuffered, or fine levied, there could 
have been no averment by parol of any other 
ufes, than what appeared on fuch precedent 
deed". But a fubfcquent deed or writing de- n j^Co. i&.\. 
claring different ufes from thofe limited in 9 
the precedent deed, was held to be a fufficient 
alteration of the firft ufes. But this fecond 
deed mull have been before the recovery was 
fuffered, &c. for after the recovery was fuf- 
fercdj &c. the recoveree, &c. c.puld by no 
means avoid the ufes declared before ", t07 ‘ 

Though it feems indeed, that a deed pre- 
cedent may be explained by deed fubfequent r . * D J er » 3 ° 7- 
But herein they pnade a diftindtion, viz. if a 
recovery was fuffered, or fine levied without 
any previous declaration of the ufes, and then 
P 3 fhe 
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the ufes were declared by a fubfequent deed, 
the parties by parol might' aver ufes different 
from thofe in the original fubfequent declara- 
tion q . But fince the ftatute of frauds, which 
requires all declarations of trufts to be in 
writing, there can be no parol averment of a 
ufe. Subjed to this ftatute, the rules relating 
to declaration of ufes are pretty much the 
fame as they formerly were. Therefore, if a 
declaration of ufes be made before a recovery 
is fuffered, or fine levied, and another decla- 
ration of ufes is alfo made before the recovery, 
&c. by deed or writing, this laft declaration 
will hold againft the firft ’, becaufe, till the 
recovery is fuffered, or fine levied, the eftate 
is but directory , and the laft agreement of the 
parties will avail againft the firft. But when 
the eftate is executed , then no averment of other 
ufes by deed or writing can be admitted, con- 
trary to the laft deed precedent, provided the 
recovery is fuffered or fine levied purfuant to 
the deed to lead the ufes. But if the reco- 
very or fine vary *in circumftance from the 
precedent declaration of the ufes, then other 
ufes may be averred by writing without feal, 
and without a formal deed*. But though 
the fine does not agree with the precedent 
deed in circumftance, yet if there be no other 

. deed 
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deed or writing, the fine will remain to the 

ufes in the firft deed or writing b . If there 

be a recovery fufFered, or fine levied/ without 

a precedent deed to lead the ufes, and after 

fuch fuffering of the recovery, or levying the 

fine, a deed is made to declare the ufes of 

them, it feems, that a fubfequent deed or 

writing without feal will ferve to alter the 

ufes declared by the firft deed, whether the 

firft deed varies from the circumftances of 

fuch recovery or fine, or no c . In thefe e a Salk. 6-6. 

cafes, where the two deeds to declare the ufes 

differ only in particular circumftances, as the 

ufes cannot be diretted by both deeds, the 

firft muft be wholly avoided, and the fecond 

ftand alone d . ■ d * Co. *6. a 

What has been faid of one declaration of 
ufes annulling another, muft be underftood, 
where both of them are by the conjent of all 
parties. This was particularly fettled in the 
cafe of Stapilton v. Stapilton-% where all the * » Atk. *. 
foregoing rules are clearly acquiefced in, 

A. was tenant for ninety-nine years, if he fo 
long lived, remainder to truftees to fupport 
contingent remainders, remainder to the firft 
and other fons of A. in tail, remainder to A. 
in fee. A. having two fons, B. and C. they 
P 4 all 
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all joined in a leafe and releale of die pro. 
jnifes to certain ufes, and there was a cove- 
nant to fuffer a recovery within twelve 
months to thof$ ufes : afterwards they, with 
the heir of the furviving truftee, joined in a 
leafe and releafe to make a tenant to the 
precipe, in order to fuffer a recovery to the 
ufes of the firft indenture; but before any re- 
covery was fuffered, JJ. the eldeft fon died, 
and after the death of B. and before the re- 
covery was fuffered purfuant to the above 
deeds, A. and C. by another deed covenanted 
to fuffer a recovery to certain other ufes ; and 
before the expiration of the twelve months 
fpecified in the firft deed, a recovery was 
fuffered. The queftion was, whether the 
firft deed, declaring the ufes of the recovery, 
and made by A. B. and C. fhould ftand, in 
preference to that made by A. and C. alone ? 
And Lord Hardwicke clearly held, that the 
firft deed by A. B. and C. was a good deed 
to lead the ufes of the recovery. That when 
A, B. and C. and the heir of the furviving 
truftee, made a tenant to the practye, they 
palled a defeafible eftate to ferve the ufes of 
the firft deed ; and that the recovery fuffered 
within the twelve months rendered that de- 
fcafible eftate indefectible, though one of the 
8 parties 
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parties was dead before the recovery differed. 

That the laft deed by A. and C. was not 
fufficient to alter the ufes declared by the firft 
deed, becaufe not made by the agreement of 
all the parties. 

By the foregoing obfervations on declara- 
tions of ules, thefe precautions naturally oc- 
cur, viz. that in deeds or writings, either 
to lead or dedare the ufes of a fine or reco- 
very, all parties interefted fhould join. That 
a deed precedent feems the moft eligible, 
and certain j which, for the fake of fafety, 
fhould be by indenture ; and that the decla- 
ration of the ufes fhould be certain in de- 
fcribing the perfons to whom, the lands of 
which, and the eftates by which, the ufes are 
declared f . f vide step. T. 

494 - 

But here we are to obferve, that when a 
conveyance is made to the ufe of a laft will 
Or t eft ament, the ufe in fuph cafe is always re~ 
vocable, like a will, during the life of the ap- 
pointor, Thus g where A. fuffered a reco- t Hob. 34% 
very to the ufe pf his laft will } and upon a cafe? 0rmt ’ ,ltf,, 
queftion whether, after a previous appoint- 
ment of the ufes according to the power, the 
yfes limited by fuch appointment were revo-^ 

cable, 
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cable, or no, it was held, that whenever A. 
made any particular limitation, or difpofition 
of the ufes, whether by laft will , or by deed , 
or writing, fo long as he appointed that the 
jecoverors, who were charged with the firft 
ufes, fhould ftand feifed to other ufes, and 
builded his new limitation of ufes upon the 
former foundation, (being the recovery) and 
as an explanation of his intention exprefled 
other ufes, in fuch cafe the laid ufes were 
always revocable, becaufe they were grounded 
Upon the firft afiurance, which was to the 
Ufe of his laft will, which was always fubjedt 
to a change. It was alfo held, that until the 
appointment the recovcror ftood feifed to the 
ufe of A. the recoveree. 


*Cro Eliza. 
344. PI. 16. 
Callard v.Cal- 

Jard. 


When there is a proper feifin conveyed to 
the grantee ' to lerve ufes declared upon it, 
it feems any expreffion indicative of the in- 
tention of the parties in directing the ufe 
(though the word ufe is not mentioned) will 
be a fulficient declaration of the ufe. Thus 11 
where a feoffment was made in confideration 
of marriage in thefe words, “ I do here, re- 
“ Jerving an ejlatefor my own and my wife's life , 
“ give thee thefe my lands, to thee and thy 
“ heirs j” and according to the opinions of 
6 Coke, 
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Coker, Clench, Fenner, and Popham, it was 
held in the King’s Bench, that it was a good 
feoffment to transfer a prefent feifin to the 
feoffee, out of which a ufe fhould arife to 
the feoffor, and his wife ; and the refervation, 
though it came before the feoffment, was a 
good declaration of the ufe : But Rolle 1 and 'Rotr. ab. 7. 
Moore k tell us, that this judgment was re- 
verfed in the Exchequer Chamber: for the P^ss 0 * 
judges there held, that as the refervation 
came firft, and confequently before the feifin 
could be paffed to the feoffee, there was 
no poffefiipn in the feoffee, out of which 
the ufe could arife ; of courfe the ufe could 
not arife for want of a feifin to ferve it. And 
as a feoffment to commence after the death 
of the feoffor and his wife, it was alfb Void ; 
for no eftate of freehold can be made to com- 
mence in futuro, by feoffment and livery of 
feifin immediately given thereon. So in a 
very late cafe 1 , where A. granted by leafe » 4 Term. Rep, 
and releafe a cottage, wherein he refided, to The King z 
B. in fee, with a provifo that A. fhould live ilt hitants of Eat 
and occupy the faid cottage, with the appur- mst i“* 
tenances, as he theretofore had done, and 
then did, for life : it was held that an eftate 
for life was well referved to A. The deci- 
fion of this cafe, I conceive, may be accounted 
for on two grounds. In the firft place, as the 

refervation 
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refervation of the life eftate came after the 
grant in fee, and of courfe after the grantee 
had a fcifin to ferve any ufes, this refervation 
Ihewed the intent of the parties to referve a 
life eftate ; now this intent might very well 
direft the ufe, fo as to be executed by the 
ftatute *. On the other hand, as the convey- 
ance by leafe and releafe does not always, 
like a feoffment, pafs a prefent feifin, it may 
very properly be made ufe of to pafs a rever- 
J ion after an eftate for life b . However, with 
refpedt to this latter reafon, it is faid in Plow- 
den, that a man cannot upon his own grant 
referve to himfelf a particular eftate, for that 
would be to make himfelf both leJfor> and 
leffee % 

By the 29 Car. 2. c. 3. it is neceffary that 
all creations and declarations of trufts fhould 
be in writing, except trufts refulting by ope- 
ration of the law j of courfe, though the ufe is 
permitted to refult, as it did before the fta- 
tute, yet fuch refulting ufe could not be altered 
without a deed, or writing. After this ftatute 
it again became a doubt (notwithftanding 
Downman’s cafe) whether refulting ufes were 
not fo executed as to exclude any fubfe- 
quent deed therefore, by the ftatute 4 Anne 
C. i6 r f. 15. declarations of ufes, or fines. 
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or recoveries, manifefted by any deed made 
by the party, who is by law enabled to declare 
fuch ufes, after the levying, or fuffering of 
fuch fines, or recoveries, fhall be as effectual 
as if the ad 29 Car. 2. cap. 3. for prevent- 
ing of frauds and perjuries, had not been 
made. 

Before the ftatute of frauds and perjuries, 
ufes might have been raifed by •parol on fuch 
conveyances, as operate by tranfmutation of 
poflellion, as feoffments, fines, and reco- 
veries j becaufe the poffeffion paffed by a 
folemn ad": but ufes could not arife, even “200.76. 
before that ad, by parol on a covenant to 
ftand feifed to ufes, as was determined in the 
cafe of Callard v. Callard °, before noticed j 02R0n.ab.7f 
though ufes might always have been raifed 
on a bargain and fale, without writing r . j> cro.Eiiz.34 
But the ftatute of frauds has rendered thefe 
diftindions ufelefs. I fhall only here obferve, 
that as the ftatute of frauds, by an exprefs 
laving, does not extend to rejulting ufes , it has 
been held that parol proof may be admitted 
to rebut a refulting ufe fince that ftatute \ » Dou £ l 1$. 

Fifthly . What ufes are not executed by the 
ftatute. 
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By virtue of the words of the ftatute, fbtlf 
neceffary points are to be obferved for the 
* 1 Co* u6. a. execution of an ufe q . ift. There ought to 
be a perfon feifed-, for the words of the aft are, 
where any perfon ftand or be feifed, &c. 
ad. There ought to be a cefiuique ufe in effei 
the words of the aft being, ftand feifed to 
the ufe of any perfon or perfons, &c. 3d. 

There ought to be a ufe in effe, foil, in pof- 
feffion, remainder, or reverfion. 4th. The 
eftate out of which the ufes are to arife, 
ought to be vefted in cefiuique ufe ; for the 
words are, that the eftate of fuch perfon, fo 
feifed to the ufe, fhall be adjudged in cef- 
tuique ufe , &c. It follows from thefe max- 
ims, that if there be not feifin in the feoffees, 
a cefiuique ufe in effe, an ufe in efle, and if 
the eftate of the feoffees cannot veil in cef- 
tuique ufe, there can be no execution of the 
ufe by this ftatute. Therefore contingent 
* Ba. ufes, 45* ufes cannot be executed by the ftatute'. 

The doftrine of contingent ufes is folly ex- 
plained in the two cafes of Dillon and Frene 
(or Chudleigh’s cafe) and the cafe of Wegg 
v. Villers : the reafons whereof I fhall endea- 
vour briefly to explain. 


v i Co. x2o. a. 


Chudleigh’s cafe * was in effect thus : A. 

enfeoffed 
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/enfeoffed B. C. and D. and their heir?, to 
the ufe of himfelf, and his heirs, on the body 
of Mary (then wife of T. A.) lawfully begot- 
ten, and in default of fuch ifiue, and iffue by 
another certain woman, lawfully begotten, to 
the ufe and performance of his laft will for 
ten years, and after that term ended, to the 
ufe of J. S. his fon for life, remainder to the 
firft ijfue male of J. S. in tail, and fo on to 
the tenth iffue ; then to the ufe of W. in 
tail, and then to the ufe of M. in tail, re- 
mainder to A. in fee. Afterwards A. died 
without iffue by either of the women, and 
the feoffees before the birth of the firft fon 
of J. S. enfeoffed J. S. to the ufe of himfelf 
in fee, without any conjideration , and with no- 
tice of the former ufes ; the firft fon of J. S. 
was afterwards born, and the queftion was, 
whether the feoffment by the feoffees to J. 
S. deftroyed this contingent ufe to the firft 
fon of J. S. ; which queftion depended upon 
another* viz. whether before the contingen- 
cy happened, i. e. the birth of the fon, the 
ufe vefted, and was executed in the fons ? 
and it was held by the majority of the judges 
that the ufe before the contingency was not 
executed in the fons ; and that the feoffment 
entirely deftroyed, and prevented the execu- 
tion, 
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tion of the ufes in contingency, although 
made without any confideration, and with 
notice. 

By the argument of the judges in tins cafe, 
it feems to be the better opinion, that upon 
the feoffment of A. all the ufes in ejfe were 
immediately executed, and that there was no 
prefent actual feifin left in the feoffees, nor 
were the contingent ufes executed. That 
though there was no aSlual feifin left in the 
feoffees after the firft feoffment, yet a poffibi - 
Uty of feifin remained in them to ferve the 
contingent ufes, when they fhould arife, or 
come in ejfe. This poflibility of feifin, when 
the ufes came in ejfe t enabled them to be ex- 
ecuted by the ftatute and though before the 
vetting of the contingency, all the eftates had 
been divefted, yet when the eftates had been 
reduced and revetted, this poflibility in the 
feoffees was ftill fufficient to ferve the contin- 
gent ufes. Therefore, if there be a feoffment 
to the ufe of A. for life, remainder to his firft 
fon. See. remainder over ; if A*, before the 
birth of a fon makes a feoffment, this fhall 
diveft all the eftates, but ftill there is a right 
of entry in the feoffees to reftore the former 
eftate, and upon their entry they have a 

feifin 
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feifin fufEdent tojerve the ufe to fuch firft 
Ion. But if a feoffment be made to the ufe 
of A. for life, remainder to B. for life, re- 
mainder to the firft fon of B. &c. remainder 
over: here if A. make a feoffment before 


the birth of B.’s Ion, this does not deflroy 

the remainder to the firft fon of B.' j for there Ron.ab.797. 

is a right of entry in B. which is fufficient to ’ ' 3> ' 4 ' 

fupport the contingent remainder to the firft 

fon j therefore if B. either during the life of 

A. or after his death, enters, this will reveft 


the contingent ufe ; fo that if B. has a fon 
born in his life-time, the ufe will be executed 
in him, without any previous entry by the 
feoffees. But if A. and B. had both died 


without entry made by B. and B. leaves a 
fon born in his life-time, then there is an 
aftual neceflity for an entry by the feoffees, 
in order to reftore, and reveft the contingent 
ufe. 


In all the above cafes, it is very clear, that 
if before die arifing or happening of the con- 
tingency (fuppofmg the eftate not to be di- 
verted) or if after the happening of the con- 
tingency (fuppofing the eftates previous there- 
to to have been diverted, as in the cafe laft 
put) the feoffees had barred their own entry, 
Q^. then 
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then the contingent ufes c^p never be execut- 
ed, for want of a feifin in the feoffees to 
ferve them when they come in ejfe'. How 
can they then bar their right of entry ? To 
this queftiori it may be anfwered, that when- 
ever the eftate of the feoffees is transferred by 
them to any one, who does not come in in. 
privity of eftate, then is their entry com- 
pletely barred. It is true that if before the 
ftatute, feoffees to ufes had made a feoffment 
with notice, the fecond feoffee would have 
ftood feifed to the former ufes, becaufe he 
came in of the fame eftate, as the feoffees 
had j and in that cafe there was privity of 
eftate in the fecond feoffee to all intents and 
purpofes. But fince the ftatute the feoffees 
have not an eftate in fee ; for all the ufes in 
ejfe are immediately executed, and they have 
only a poflibility of feifin, to ferve thofe ufes, 
which are not in ejfe. Therefore, when the 
feoffees, before the contingent ufes come in 
ejfe, convey a greater eftate than they law- 
fully poffefs, their grantee, though he has 
notice of the former ufes, does not come in of 
the fame eftate, as they had ; and of courfe 
the privity is totally deftroyed. Upon thefe 
grounds it is, that the feoffment in Chud- 
leigh’s cafe, (though with notice) deftroyed 
a the 
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the contingent ufes ; for J. S. came in of an 
eftate, not in privity with that of the feoffees, 
but of a new eftate acquired by diffeifin. 

In the cafe of Wegg and Villers w , A. * Sl.R0ll.ab.79i* 
jfeifed in fee, covenanted to ftand feifed to the 
ufe of himfelf for life, remainder to his wife 
for life, remainder to his daughter B. foe 
life, remainder to the firft fon of the body 
Of B. remainder to the other fons, remainder 
to his right heirs. Afterwards A. granted the 
reverfion in fee to J. S. but without any con- 
federation, and reciting the former ufes. A. 
then made a feoffment in fee of the fame lands. 

B. married, and had iffue a fon, and A. diedj 
after whofe death his wife entered. B. died, 
as did the wife. The queftion was, whether 
the ufe to the firft fon of B. unborn was des- 
troyed by this grant and feoffment ? And it 
was held, that it was not j for when A. cove- 
nanted to ftand feifed to the ufes above-men- 
tioned, all the ufes in ejfe , .viz. to his wife 
and daughter, were immediately executed by 
the ftatute : that being the cafe, he a&ually 
and in fad ftood feifed only of the reverfion, 
out of which feifin the contingent ufe to the 
firft fon of B. was to be feryed. Now, 
when A. granted the reverfion, without any 
Qj2 confederation. 
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•confideration, and with notice of the ‘former 
ufes, he granted no greater, or other eftate, 
than what he was feifed of; fo that the 
grantee' having notice of the former ufes, 
and coming in as of the fame eftate that 
A. had, he had the proper requifite to Hand 
feifed to the former ufes, viz. notice, and 
privity of eftate. By this conftruftion the 
grantee was as fully feifed to the ufes, as A. 
himfelf was. The grant therefore of the re~ 
verjion did not deftroy the contingent ufe to 
the firft fon of B. But did the fubfequent 
feoffment deftroy thofe ufes ? No — for con- 
fider the ftate of the cafe after the grant. A . 
was then tenant for life, his wife tenant for 
life, B. tenant for life, and C. (the grantee) 
feifed of the reverfion, out of whofc feifin the 
contingent ufe to the firft fon of B. was to 
arife. A. himfelf was not pofiefied of the 
feifin to ferve the contingent ufes. There- 
fore when A. made the feoffment, though he 
divefted all the eftates, and among the reft 
the eftate of the grantee , yet he did not def- 
troy the feifin of the grantee to ferve the con- 
tingent ufes, or in other words he did not bar 
the entry of the grantee to reveft the feifin, 
or ferve the ufes when they came in ejfe. 
Then as the wife and B. were tenants for 

§ life. 
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life, their entry (fuppofing they did enter) 
was fufficient to fupport and reveft the eftate 
of the grantee ; and when the eftate of the 
grantee was revelled, the ufe to the firft fon 
of B. could well be ferved, when it came 
in ejfe y without any formal entry tjy the 
grantee. 'But fpppofing neither the wife nor 
B. to have entered, then there would have 
been a neceflity for the grantee to enter, in 
order to reveft the contingent ufe. It is 
fcarcely neceffary to obferve, after what has 
been faid, that if A. before he made tne 
grant, had made a feoffment in fee, the 
ufe to the firft fon of B. would have been 
deftroyed ; for then A. would have granted 
a tortious fee, and his feoffee would not have 
had that privity of eftate neceffary to ferye 
the contingent ufes, when they came in 

As a contingent ufe is not executed by the 
ftatute, fo neither is a ufe limited of copyhold 
lands x : for if a ufe was permitted to be * Cro - Car - 
limited on conveyances of copyhold lands, 
then th^re would be a tranfmutation of pof- 
fellion by the foie operation of the lawj 
which would be contrary to the nature ot 
copyhold tenure. For it is a principle of 

Qj} that 
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that tenure, that the lands cannot be aliened 
•with the confent of the lord. 

As the ftatute 27 H. 8. c. 10. was made, 
previous to the, ftatutes of wills, 32 and 
34 Hen. 8. it neceffarily follows, that the 
former does not extend to devijes to ufesj 
for a ftatute cannot be confidered to extend 
to any thing, which at the time of the mak- 
TButi.nnte i. ing of it, did not exift y . But as the teftator’s 
underfoi.277.a- intention is generally the guide in cafes of 
* 1 vem. 79. devifes, it has been repeatedly held % that if 
2 'sa'ik. 679. A. devife to B. and his heirs, to the ufe of, or 

-Atk. 573. > n tru ^. f or q an( j jjj s h e j rSj or j n truft t 0 

permit C. and his heirs to take the profits, 
it lhews the teftator’s intent, that C. Ihould 
have the legal eftate in fee, and the law upon 
fitch an interpretation of the teftator’s intent, 
will give it fuch an operation. But if there 
be a devife to the ufe of A. for life, remainder 
over, this cannot take effect by way of ufe, 
becaufe as there was no JeiJin to ferve the ufe, 
» finti. not# i. in that cafe there can be no ufe *. 

C6.Litt.27i. b. ' ' 

under fol.277.ia 

We have feen, that a conveyance , or devife 
to truftees, in truft to permit A. to receive 
the profits, this truft is a ufe executed by 
v supra, 154. the ftatute \ But here the courts have taken 
adif- 
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a diftinftion ; for they hold, that if lands are 
limited, or deviled to truftees, in truft to fay 
troer the profits, in this cafe there is no fuch 
ufe, as can be executed by the ftatute ; for the 
lands muft remain in the hands of the truftees 
in order to perform the truft c . e * Et ! ab - 3 * 3 - 

* \ juu .t'l , 

3 Mod. 146,147. 
vide on devices 

As the ftatute fays, that when any perfon of this kind* 

. n . 7 , , r r , 1 BroW - Cll5U 

or perfons ltand Jeifed to the ufe or another. Rep. 75. 

&c. it has been refolved, that a term of years 444. 
cannot be limited to a ufe ; but wc have al- 
ready had a full difeufiion of the dottrine re- 
lating tO terms * * Suprn, pag* 

42 to 71. 
alfo 149* 

Finally, when the courts of law, after the 
paffing of the ftatute of ufes, took the cog- 
nizance of ufes, they held that no ufe limit- 
ed on a ufe could be executed by the ftatute •, 
therefore they held, that if there had been a 
conveyance to the ufe of A. and his heirs, to 
the ufe of B. and his heirs, this ufe could not 
be executed in B. by the ftatute c . . , Atk> . 

* P. W.” 146,* 
, 47 * 

When, therefore* a man limited a ufe upon 3^’ 
a term of years., when he limited an eftate to J 3 y°’ a ,j6,k ’ 
truftees in truft to fay over the rents and pro- 
fits, or when he limited a ufe upon a ufe, all 
$hefe were fuch ufes or trulls, for which he 
Q_4 had 
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had no remedy in the courts of common law. 
Denied relief, then, by the ftridtnefs and tech- 
nical fcruples of the common law, ceftuique 
truft was obliged to feek redrefs in the courts 
of equity, which redrefs indeed was readily 
granted him ; for furely the truft, in either 
of thofe cafes juft mentioned, ought as ftridt- 
ly to be performed in confcience, as any 
other ufe. This legal nicety of the common 
law introduced the notion of truftsj for 
though they agreed, that they were not fuch 
ufes, as could be executed by the ftatute, yet 
they were trufts , to the performance of 
which equity ought to lend its affiftance. 
The ftatute then, 27 Hen. 8. has had no 
other effedl than to abolilh all the incon- 
veniences attendant upon ufes at the com- 
mon law 5 and to introduce a new kind of 
ufe, by the name of truft , modelled and 
lhaped after its own falhion : being, as it is 
properly called, a creature of equity. The 
chancery was well aware of the many incon- 
veniences which attended ules, as they ftood 
before the ftatute •, and therefore in exercifing 
an exclufive power over thefe trufts, it has 
formed them, fo as not to be fubjedt to any 
of the mifchiefs, which followed ufes. At 
the feme time they have rendered them fo 
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as to anfwer all the neceffities, and contin- 
gencies of family fettlements, and domeftic 
provifions. The general voice and reafon 
of mankind has afiented to this new lpecies 
of ufes : and indeed, as moft of the property 
in the kingdom is now conveyed in truft, 
and as the laws and decifions relating to 
trufts are fo well underftood, and the conve- 
nience of them fo univerfally experienced, 
any alteration or abolition of them by the 
legiflature is a thing not to be expeRed, and 
far lefs to be ivijhcd for. We frequently find 
it faid in the books, that trufts are the fame 
as ufes formerly were. But however true 
it is, that we have borrowed the notion of 
trufs from the doftrine of ufes , yet cer- 
tainly, in their conftrudtion, trufts differ 
very widely indeed from ufes j and unlels 
this total difference cf conftruftion had taken 
place, (to ule the expreffion of Lord Hard- 
wick * ) “ Trufts would not have been in- t . a.v S9U 
" dured.” 

The trufts created -by the ftatute of ufes 
are of a permanent and general nature ; and 
indeed are nothing more than a fpecies of fe~ 
condary ufes. They therefore differ from 
thofe fpecial trufts, which we have had oc- 

cafion 
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cafion to notice in a former part of this 

I Supra, is to Work *. 

*»• 

We will briefly confider,— — ■ 

Firft, The nature of trujls in general . 

Secondly, The nature of the eftate of tit 

trujlee. 

Thirdly, I’be nature of the ejlate of cejluique 
trujl. 

A trull is faid to be a right to receive the 
* i Mod. 17. profits, and to difpofc of the land in equity \ 
By this definition then, a truft is, properly 
(peaking, an equitable title to lands j and of 
courfe all fuch legal titles, as are recognifed 
as fuch by the courts of law, (however 
fimilar they may be in their nature) cannot, 
primd facie, in their ftridt fenfe be trujls : but 
this obfervation mull not lead us to imagine, 
that all equitable titles are trujls ; and e con- 
verfo, that all equitable titles, which are not 
trujls, are legal titles. This is exemplified 
in the cafe of a mortgage. Thus before the 
expiration of the time for payment pf the 
mortgage money, the mortgagor has a right 
at law to perform his condition ; but after 

that 
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that time* and upon non-performance of the 
condition, the eftate becomes ablolute at law, 
and there is only left to the mortgagor the 
equity of redemption, which equity of redemp- 
tion is not merely a trujl , but a title in equity b . b Hard. 467. 
However, in the cafe of an advowfon, the 
mortgagee until foreclofure has been faid to 
be in the nature of a trujlee for the mortga- 
gor e ' c a Vem. 401. 

o . Vide note A*, to 

3P.W. 

To prevent the fame inconveniences which 
arofe from fecret and parol transfers, and de- 
clarations of ufes at the common law, the 
ftatute 29 Car. 2. c. 3. f. 7. requires all de- 
clarations or creations of trujis to be mani- 
fested by fome writing, figned by the party, 
or by laft will in writing ; and alfo that align- 
ments of trujis fhould be in writing, figned by 
the party affigning the fame, or by laft will. 

As the difpofition of trufts is guided by the 
courts of equity, and as they always dilpofe 
of them, according to the prel'umptive inten- 
tion of the parties, there is no fet form of 
words adapted to declare thefe trufts, as there 
is in limiting eftates d : nor is there any regu- * Finch, Rep, 
lar mode or form particularly fetded with * 59 * 
refpett to the declaration of trufts, provided 
it be in writing, according to the above fta- 
tute. 



* % Vem. f 06. 
2 Bro. P. C. 39. 

* Finch, Rep. 
356 * 357 - 


*2P.W. 3 i 4 . 

Cs. temp. 
Talb. 97. 

*2 Vern. 2S8, 
294. 

k 2 Bro. P. C. 
35 °- 

a Vein. 167. 

2 P, W. 4I5 . 


1 Amb, Rep. 
686 . 

Vide 1 Cha. ca. 
310. 


* 3 Cha. Rep. 
38. 
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tutc. Therefore a letter', or a bond, to 
perform the particular trufts of a certain con- 
veyance, in which no trufts are mentioned f , 
or a bond to aflign to ceftuique truft, as he 
lhall dire<ft E , or a note or an anfwer in 
chancery : , or a covenant to make conveyances, 
or to purchafe lands to certain ufes k , thefe 
are all good declaration of trufts, if they fuf- 
ficiendy notify, or difeover the intention of the 
parties, that there fhould be trufts. But the 
declaration muft prove an abjolute intention, 
that there lhould be a truft, and not fuch an 
intention, as leaves it optional in the grantee or 
devifee to execute it, or not. Thus if there 
is an abjolute devije , and then the teftator re- 
commends the devifee to give, or to do fuch a 
thing to or for fuch a perfon, this is no truft , 
which the devifee is bound to perform, but 
only a recommendation '. But in dais cafe if 
the teftator had directed him, inftead of recom- 
mending him, it certainly would have created 
a. truft m . 

The ftatute 29 Car. a. has at the firft view 
annulled all parol declaration of trufts, and 
excluded all parol evidence to prove the in- 
tention of the parties to create a truft. There- 
fore the courts in numberlefs inftances have 

refilled 
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refufed to liften to any kind of parol proof 
to eftablifh a truft. In fome inftances, how- 
ever (efpecially between grantor and grantee, 
or devifor and devifee) they feem to have 
admitted exceptions to this general rule. 

Thus parol proof has been admitted to Ihew 
a truft, when from the mean circumftanccs 
of the pretended owner of the eftate it 
makes it impofiible for him to be the real 
purchafer". So the courts have admitted n *Atk, 71.0a. 

1 . 7°. 

this kind of evidence in cafe of manifeft 
fraud : as where a man made his wife execu- 
trix, and the fon afterwards prevailed upon 
his mother to procure his father to make a 
new will, and appoint him executor.: he at 
the fame time verbally promifed to be a truf- 
tee for her. The father did alter his will 
accordingly ; and though there appeared no 
declaration of trufts in writing, yet it was 
held to be a good truft, notwithftanding the 
ftatute of frauds and perjuries °. • j vem. *96. 

So upon an afiignment, though there 
were no exprefs trufts declared, yet as 
it might be collected from circum- 
ftances, arifing out of the aflignment 
irfelfj that it was inconfiftent with an 

abjolutc 
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abjahte alignment, parol proof was admitted 
1 1 Atk. 447, to prove the intention of a truft q . The 
* 48, ftatute of frauds relates only to declarations 

of trufts of real eftates j for a declaration of 
trufts in the perjonalty need not be in writ- 

f io Mod* 405. ing r . 

In die ftatute 29 Car. 2. there is a faving, 
which relates to trufts refulting by implica- 
tion of law, and leaves them as they were 
before the ftatute. As refulting ujes are im- 
mediately executed by the ftatute of ufes, and 
thereby form a legal eftate, this faving, in the 
ftatute of frauds and perjuries, is faid only 
to relate to fuch implied and beneficiary in- 
terefts, or modern trufts, as refult from the 
legal eftate, when made fuch by the operation 
• iP.w. 11*, of the ftatute 27 Hen. 8 s . Thefe refulting 
m ' trufts are allowed to arife bodi on convey- 

ances, and on devifes. We will therefore 
conlider them firft on conveyances . 

The courts have allowed of refulting trufts 
jji thefe two particular inftances, viz. where 
the conveyance has been taken in the name 
of one, and the purichafe money paid by 
another j and fecondly, where the owner of 
an eftate has made a voluntary conveyance 

thereof 
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thereof, and a declaration of the trulls as 
to one part, and has been filent'as to the 
other 1 . But it feems that the confidera- 
tion money in the firft inftancc ought to be 
expre/sfy mentioned to be paid by the real 
owner; for if A. purchafes in the name of B. 
and the confideration i« exprefied to be paid 
by B. and there is no declaration of the trulls, 
there can be no refulting truft to A. though 
there be pofitive proof that A. paid the 
money. But a declaration by B. after the 
death of A. will take it out of the llatute of 
frauds v . According to this principle of the 
necelfity of an exprels mention of the perfon 
by whom the confideration was paid, it was 
held in the cafe of Kirk and Webb ", that 
if a truftee purchafed lands with the truft 
money, and takes the conveyance in his own 
name, without declaring the truft, yet recit- 
ing that the fur chafe is made with the profits 
of the truft eftate, there will be a refulting 
truft : but if there be no recital , or men- 
tion of that kind made, then it will not be 
a refulting truft. 

With refpeft to the fecond inftance of a 
refulting truft, there mull be a declaration of 
fome part of the truft of the land, although 

the 


f 2 Atk. 150* 

151- 

1 Vern. 366* 
367, 109. 


y iP.W. 321, 
322. 

Vide Cha. Prec. 
io> 168. 

Vide 2 Vern, 
167. which 
feems rather 
contra. 
w Cha. Prec. 
pi. 77. 



* Bam. Cha. 
Rep. 384. 
z Atk. 148. 


y x Vcrn. 276. 
ca. 27;. 


a 7 Bro. P. C. 
128. 

I Vern.484. 


b z Freem. 52. 
pi. 59. 
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the conveyance be merely voluntary } for lir 
the cafe of Lloyd v. Spillet*, where there 
was a voluntary conveyance in confideration 
of ten (hillings (which confideration was fuf- 
ficient to pafs the legal eftate;) and the quef- 
tion being whether there was a beneficiary 
intereft, or refulting truft to the heir at law ; 
Lord Hardwicke faid, he was bound down 
by the ftatute of frauds and perjuries, to con- 
ftrue nothing a refulting truft, but fuch as 
come under the above-mentioned two de- 
feriptions. However, there certainly have 
been other cafes, where thefe kind of con- 
ftruftive trufts have been allowed of. Thus 
where there were three leffees of a church, 
and one of them furrendered the old leafe, 
and took a new one in his own name, it was 
held notwithftanding to be a refulting truft 
for them all y . So it is a rule, that if a guar- 
dian, or truftee for an infant, renews a leafe, 
the renewed leafe will be to the ufe of the 
infant*. But if a guardian, or a truftee for 
an infant, to whom lands are devifed, or de- 
feended, but the title to the lands is really in 
a third perfon j here if the guardian or truf- 
tee buys in the title, there can be no truft for 
the infant - r for he is as much at liberty to 
buy as anj; other perfon b . As a further 
- proofj 
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proof, that the two cafes, put above as al- 
liances of refulting trails, are not the only 
cafes, as averted by Lord Hardwicke, it has 
been held, that if a mortgagee, whole mort- 
gage was taken in the name of a truftee, with 
a proper declaration of the trails, buys in the 
equity of redemption, in the name of the 
feme truftee, without any declaration of the 
trail, yet there is a good refulting truft to 
the mortgagee*. So if a term is created to *4®n>.p.c» 
pay debts after debts pud there is a trail 
for the heir d . It is faid that there can be no vtofctaJfe, 
implied truft between a leffor and leflee • ; = 4 7 °‘ Bro< P< c 
but between an aflignor and aflignee f , there £ 3 *^ tk ^ 
may be fuch implied truft, as we have before 44 *- 
feen. 

It has been held, that on a grant of the 
next avoidance of a church to a perfon, with- 
out his privity, there was a refulting truft to 
the grantor*. So where a daughter releafed tCha.Prec.So, 
her portion without conlideration, in order 
that her father might make a clear fettlement 
upon his Ion, it was held that there was a 
refulting truft in the father \ h * f **».$#$* 

It is a pretty general rale, that if a father 
buys lands in the name of his Ion, which ion 
R is 



* i Cha. Ca. 
*96. 

1 Eq. ab. 381. 
pl. 6. 

* Vem. 19. 

2 Freem. 152. 

* % Cha. Ca. 26* 
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pl. 9. 


n 2 Cha. Ca. 
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is unprovided for at the time of the purtfiafe* 
the purchafe fhall be accounted as an ad« 
vancement for the fon, and not as a truft for 
die father 3 though the father has been in pot- 
feffion, and received the rents and profits k . 
The fame rule holds when the grandfather 
takes lands or bonds in the name of a grand- 
child, provided the father is dead for then 
the grandfather is in loco parentis. 

In thefe cafes, no parol proof can be ad- 
mitted to prove a truft was intended" 5 nor 
can the father by a fubfequent deed declare 
his fon to be a truftee " ; nor can the fon him- 
felf on his fick bed make fuch a declaration 
of truft in favour of his father, fo as to pre- 
vent his own wife from dower ; fuch decla- 
ration of trufts being deemed fraudulent, and 
made to deceive purchafers So if a father 
buys in the name of a younger fon, and a 
truftee, this is alfo an advancement, although 
a reverfion was previoufly fettled on the 
younger fon p . But if the younger fon dies 
before the father, the truftee in equity is 
bound to convey .it back to the father. 

It feems, however, that where the fon is 
provided for at the time of the purchafe. he 

ftands 
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ftands then merely in the flotation of a JlraH* 
ger\ So where a grandmother, during the i * cha. Cju 
life of the father, bought an annuity in the * 31 ’** 4 ' 
name of a grandchild j the child’s father gave 
a bond to the grandmother for re-payment 
of the annuity, if the child died before the 
grandmother. The grandmother received 
the income, and kept the tallies, the grand- 
child making no claim ; and it was held to 
be a truft for the grandmother r . So though ' 1 P- w. 6ot. 
a purchafe in the joint names of a father and 
fon, fhall frima facie be deemed an advance- 
ment for the fon*, yet the fon (hall not have s * ciu.ca.z7, 

2o« 

his father’s moiety by furvivorfhip, againft a 
judgment creditor of the father *. » * Atk. 477. 

As parol declaration before the ftatute of 
frauds and peijuries might have rebutted a 
refulting truft to the grantor, and as refult- 
ing trufts are faved by that ftatute, it feems 
that even now parol proof may be admitted 
to prevent any refulting truft v . r »Ver n . 294 

With relpedk to refulting trufts on devifes, 
it is a general maxim, that where lands are 
devifed for a particular purpofe, what re- 
mains, after the particular purpofe is fatisfled, 
refults to the heir at law of the teftator. 

R 2 Thus, 
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Thus, if lands are devifed to executors for 
payment of debts and legacies; after the 
payment of debts and legacies, the executors 
will be truftees, as to the furplus, for the heir 
** Vem. 645. at law w ; though the executors have no 
legacy, and the heir at law has an exprefs 
* » p. w. 390. one \ So where A. devifed lands to truftees 
to fell, and to difpofe of the money as he 
fhould appoint, and for want of appointment 
to his four nephews; A. appointed feveral 
fums to be paid to feveral perlons, which 
fums did not amount to the value of the 
lands ; and it was held, that the furplus re- 
r t vem. 371. fulted to the heir r . In another cafe, A. de- 
vifed to his wife a rent chaige for thirteen 
years, for payment of debts; and devifed 
lands to his wife in augmentation of her 
jointure. It was held, that the furplus of the 
rent charge, after the debts were paid, refulted 

• 1 Bro. p. c. to the heir % 

37 *. 

So where a rent charge was devifed to be 
fold to pay legacies to the amount of £. 800 ; 
but if the rent charge fold for £. ieoo, then 
an additional legacy of £. 100 was given to 
B. and another of £. 100 was given to C.: 
it was held, in this cafe, that if the rent charge 
fold for above £. 800, and lefs than £. 1000, 

the 
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die relidue, above £. 800, would refult tp the 

heir at law, and not be divided between B. 

and C \ Upon the fame principle was the * 3 p - w - *53< 

cafe of Digby v. Legard b determined, where- b Note »• 3 p - 

0 4 w W.22.ed-i787* 

in E. B. devifed her real and perfonal eftates vide aifo the 

' . „ _ , .. . cafe of Akeroid 

to truftees, in truft to fell and pay debts, and v. smithfon, in 
to pay the relidue to five perfons, to be 2nd the cafe to 
equally divided between them, lhare and lhare is annexed* 
alike (which words in a will create a tenancy 
in common'); one of the refiduary legatees e iP/w.|oo, 
died in the life-time of the teftatrix ; and the * ' * ** 

court held, that this was a refulting truft (as 
to the lhare in the real eftate of the refiduaiy 
legatee, who died in the teftatrix’s life-time) 
for die benefit of the heft at law. Upon a 
fimilfir bequeft of a perfonal eftate, it feems 
the lhare of the legatee fo dying would go 
according to the ftatute of diftributions *. ‘‘1P.W.700. 
And it may be obferyed, that a devife of the * ‘ " i3 *‘ 
refiduum of a perfonal eftate, to two or more 
(without adding any other words) creates a 
joint tenancy, and upon the death of one of 
the cteyifees, his lhare will furvive*. How- * 1 veni.48*. 
ever, in the civil law, fuch a bequeft would j+sl 34?> 
have been a tenancy in common . f > p. w. 347. 

The general rule, we haye juft been treatj- 
ing of, that where lands are deviled for a 
R 3 particular; 
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particular purpofe, viz. to be fold for pay- 
ment of debts, &c. after the purpofe is fatif- 
fied, there is a refulting truft to the heir at 
law, admits however of feveral exceptions: 
for if a particular reafon occurs, why the 
teftator fhould intend a beneficial intereft to 
the devtfee , there are no precedents to war- 
rant the court to fay, it fhall not be a bene- 
ficial intereft. This is explained by Lord 
« j Atk. (19. Hardwicke®, who faid, if J. S. devifed lands 
to A. to fell them to B. for the particular 
advantage of B. that advantage is the only 
purpofe to be ferved according to the intent 
of the teftator, and to be fatisfied by the mere 
aft of felling, let the money go where it 
would j and that there was no precedent of 
a refulting truft in fuch a cafe. So if A. 
devifed lands to J. S. to fell to the beft price 
to B. or to leafe for three years at fuch a fine* 
there could be no refulting trufts to the heir 
of the teftator. It may happen too that both 
the devifee and the heir at law may be com- 
pletely fhut out of any part of the beneficial 
intereft ; as fuppofe a devife to truftees to fell, 
and to difpofe of the money arifing by the 
fale to fuch ufes and for fuch purpofes as 
they, or the major part of them, fhall think 
proper * the teftator having previoufly inti- 
mated 
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mated an intention of giving the money to 
charitable purpofes. Here the heir at law 
can have no refulting truft, for &' man 
empowering others to fell, may difinherit 
his heir, as well as by his own a&ual difpo- 
fition ; nor can the truftees have any bene- 
ficial intereft, for his giving his eftates to 
perfons, whom he names truftees to fuch 
purpofes as they, or the major part of them, 
fhali judge fit, plainly ihews he intended 
them no benefit, but only an authority \ h * Atk. 

to 569* 

We frequently find it laid down as a rule, 
that the limitation of trufts and legal eftates 
muft have the fame conftru&ion This 1 1 p. w. 3S . 
pofition deferves fome notice. ’Tis true the Tp’. w. » S9 . 
fame conftrudtion muft hold between them ' 3v 
both, with.refpeft to the meajure of the limi- 
tation. Thus both of them are fubjed to the 
fame laws for the prevention of perpetuities 1 3 cb».Ca. 4* 
But with refped to the conftru&ion of ivords t 
the fame rule perhaps does not always hold; for 
though the fame words, which would at law 
create an eftate tail with regard to a legal 
eftate, will, when applied to trufts, have the 
fame operation, provided the author of the 
truft does not plainly exprefs his intent to the 
contrary “3 yet it is very certain, that when m *vezey, 646 

4 ^ , 1 P. W* 14a. 

R 4 there 
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there is % plain exprefiion, oo: neeejfary impK« 
Nation, to rebut die legal conftrudtion of the 
•words of limitation, die intent lhall explain 
end qualify fuch limitation i for if there be a 
■devife of an eftate in trujl, die words of 
which devife, if applied to a legal eftate, 
would have created an eftate tail , and if there 
are any expreffions, or neceffary implicarions, 
in the devife, that the teftator only intended 
die firft devifee in truft to have an eftate for 
life , the courts of equity will, in performance 
of the intent of the teftator (upon an applica- 
tion from the devifee So have a conveyance 
from the truftees) decree an eftate to be con- 
veyed, whereby the heirs of die body of the 
devifee may take an eftate by purcbafe, and 
» a Atk. 570 to not by limitation \ However, it has been 
f 8 p.'w. 471. lately feid, that in both l*g*l and truft eftates, 
yi E £ ) ab ’ ,8s ’ die intention of the teftator is equally to be 
attended to, and it (hall prevail againft the 
•vide Doug, technical import of words of limitation*.-— 
thecafes But fabjeft has already employed the 
i .*2 p.w. P 60 a vcr 7 a ^ c wr * ter * I need not add, 
♦7*. ea.1787. that I allude to Mr. Fearne, in his Treadfe 
on Contingent Remainders. 

Though in general it is true, that the lame 
conftru&ion holds in limiting trufts as legal 

eftates. 
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tftatgs, yet it has been faid, that if lands be 
given to a man without adding the word 
heirs (which at common law woqld have 
given an eftate for life) yet if a trujl be de- 
clared of that eftate, which truft cannot be 
fatisfiedl, but by ceftuique truft taking an 
inheritance , the fep pafles without the word 
heirs'. 

It is regularly a maxim, that aquitas fe- 
quitur legem. Therefore the ftatute of frauds, 
which requires all devifes of lands devifable 
to be attefted by three witnefies, extends alio 
to devifes of trufts of lands ; fo that a devife of 
a truft of lands muft be attefted by three wit- 
neffes, in the fame manner as the lands 
themfelves p . As a man, feifed of copyhold , * p *'V**f»- 
lands furrendered to the ufe of his will, may 
direft the ufes of the furrender by a will, not 
attefted by three witnefies * fo if the legal 
eftate of the copyhold is in truftees (by which 
means ceftuique truft cannot furrender) ftill 
he may devife the truft by a. will, not attefted 
by witnefies q . ’ * Atkl 3?» 

In imitation of the rules relating to legal 
eftates, it is now fully fettled, that there may 
be a tenancy by the curteiy of a truft of in- 
9 heritance. 
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heritance But in a very particular cafe *, 
where a father devifed lands to truftees, in 
truft to apply the rents and profits to the lole 
and feparate ufe of his daughter during her 
life, not fubjed to the debts and controul of 
her hufband ; and alfo to permit his daughter 
by deed or writing to devile the lands to 
fuch perfons as fhe fliould think proper : 
now here the daughter had the benefit of a 
truft of inheritance, and yet Lord Hardwicke 
held, that the hufband lhould not be tenant 
of the curtefy of the truft. We find it efta- 
blifhed, that there ihall not be tenant in 
dower of a truft'. This dodrine feems 
rather irreconcileable. with the one juft men- 
tioned. Indeed, Sir Jofeph Jckyll, in his 
argument in the cafe of Banks and Sutton 
made a diftindion between a truft of inheri- 
tance by the hufband himfclf, and a truft 
created by another perfon; in the former 
cafe he held, that the wife fliould not 
have dower ; but in the latter, that fhe was 
entitled to it. But this diftindion is denied 
in the cafe of the Attorney General v. Scott*. 
So that now dower is excluded from all truft 
eftates. 


Truft eftates in general are not affeded by 

the 
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the ftatute of limitations. Thus, a truftee 
has been decreed to re-convey after twenty 
years poflelfion \ So where a truft is created 
for payment of debts, it will not only take a 
debt out of the ftatute of limitations, incurred 
frnce its creation y, but will alfo revive a debt 
barred by the ftatute before its being raifed *. 
But it is faid, that a fine, and five years non- 
claim, will, in favour of a purchafer, bar a 
truft term, though ceftuique truft be an in- 
fant a . So if a truftee negle&s to fue within 
the time prefcribed by the ftatute of limita- 
tions, ceftuique truft (though an infant) is 
bound by it b . By the ftatute of frauds and 
perjuries a truft of inheritance is made ajfets 
at law c : and by the exprefs provifion of that 
ftatute' 1 , truft s are made liable to debts, and 
to execution upon any judgment, ftatute, or 
recognizance. Truft eftates defcend accord- 
ing to the rules of defcent c j and not only a 
truft in ejfe may be aliened, but even the 
foftibility of a truft may be afligned in equity f . 
A truft of inheritance may be forfeited for the 
treajon , though not for the felony of ceftuique 
truft*. 

Secondly, The nature of the eftate of the 
truftee. 

As 
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As the legal eftate is veiled in the truftee, 
it follows, that it cannot be divelled out of 
him, unlefs it is with h'is concurrence, and 
his joining in a proper conveyance for that 
purpofe. He is, therefore, in general con- 
fidered as a mere inftrument of conveyance. 
But his having the legal eftate in him ren- 
ders him in fome cafes of rather more con- 
feqyence, than a mere inftrument of convey- 
ance, folely adapted for the henefit of cef- 
tuique truft. For if he conveys the truft 
lands to one for a valuable confideration, and 
yrithout notice of the truft, the purchafer will 
not be a truftee in his ftead p . So, like 
the real owner, a truftee may in fome cafes 
Jue in his own name But generally indeed 
ceftuique truft ihould be made a party r ; 
though on the other hand, in fome inftances, 
he Ihould not bring ceftuique truft before 
the court, on pain of incurring cofts *. So a 
truftee of his own accord may releafe or 
compound a debt, if it be for the advantage 
of the truft eftate *. 

Before the ftatute of ufes, we have feea 
that the eftate of the feoffees was fubjeft toi 
all the incidents to which a real ownerlhip 
was liable j whilft the eftate of cejluijue ufe 

was 
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Was confidercd in a mere fecondary ligkh 
Hence fprang all the jufl: complaints againft 
ufes, and their inconveniences. After the 
introduftion of trufts, the courts of chan- 
cery knew, that if the lame mifehiefs at- 
tended the eftate of the truftee as that of 
the feoffees before the ftatute, trufts would 
not have been tolerated. They have, there- 
fore, very wifely confidered the truftee as 
having the legal ownerfhip, fo far only as 
to be beneficial to ceftuique truft, and not 
fubjeft to any advantage or difadvantage, 
which may arife from the truftee perfonally, 
as having the legal eftate. On account of 
the legal feifin in the truftee, he would at 
law ftand in the fame fituation as the feoffee 
ftood before the ftatute of ufes. But as 
trufts were creatures of equity, thofe courts 
have properly interfered in that refpedt. 
Therefore, if a truftee commits felony, 
though the lands are forfeited at law, yet 
ceftuique truft may have relief in equity v : 
and the fame rule, I take it, holds, if the 1 8Ui - 4°3* 


truftee commits treajon w ; for as the ceftuique "'Vide 3 com. 
truft forfeits his truft for treaftm , there is >g ’ 3 * 6 " 
neither equity nor reafon, that the truftee 
fhould forfeit it for the fame offence. So if 
a truftee dies without an heir, though the 

lord 
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lord by efcheat is entitled to the lands at 
law , yet are they fubjedt to the truft in 

* 1 e<j. ab. 384, equity *. Likewife, if a truftee devifes all his 

innotis. * . 

eftate, this at law pafies an eftate, of which 
he was but truftee ; but in equity the devifee 
holds it, fubjedt to the fame trufts y . The 
eftate of the truftee is not fubjedt to dower x ; 
nor for the fame reafons is it, I apprehend, 
fubjedt to curtefy, according to the opinion of 

• 7Vin.ab.137. Lord Hardwicke, in Cafeborne v. Inglis 1 , 

who declared the eftate of a mortgagee in fee 
not to be fubjedt to curtefy, and that with 
refpedt to the inheritance , the mortgagee was 
h 1 Atk. 606. certainly a truftee for the mortgagor b . I 
am not aware, however, of any cafe, wherein 
this point is exprefsly determined. So the 
eftate of the truftee is not fubjedt in equity to 
any of his debts, judgments, or incum- 
brances; however, it may be lb at law c . 
Nor is it fubjedt to his bankruptcies d . Thefe 
conftrudtions arife from a well known prin- 
ciple of equity, that no adt of the truftee 
fliall prejudice ceftuique trull'. And, in- 
deed, I do not recolledt any cale, where the 
truftee alone can affedt the truft eftate by 
forfeiture , or by incumbrances. With relpedt 
to alienation , he can only injure ceftuique 
truft in the above inftance, viz. by convey- 
ing, 


« a P. W. 178. 

* Note A. to 
3 P. W. 187. 


« 1 Eq. ab. 

3 84, in notis. 
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kig, when in pofieflion, for a valuable con- 
fideration, and without notice ; and even then 
ceftuique truft may compel him to make fa- 
tisfa&ion f , though foch fatisfa&ion, it is faid, 
Can only be taken out of his perfonal eftate x . 
So if a truftee conveys to one, who has no 
notice of the truft, and the grantee levies a 
fine, and five years pafs, and afterwards the 
truftee purchafes the fame lands again for a 
bona fide confideration : ftill he fhall be a 
truftee, as he was before, though his grantee 
was not *. Or if a truftee conveys to one 
for a valuable confideration, who has notice, 
and the grantee levies a fine, yet ceftuique 
truft is not bound to enter within the five 
years h . 

As the truftee cannot but in one inftance 
injure the eftate of ceftuique truft by aliena- 
tion, fo neither can he change the nature of 
the truft eftate by turning money into land, 
or land into money, or a leafe for years into 
a freehold But if a guardian for an infant 
renews a leafe for three lives, this renewed 
leafe is a new acquifition, and lhall go to the 
heirs of the father, though previous to the 
renewal it went to the heirs exparte maternd k . 
So too as the truftee cannot prejudice cef- 
§ tuique 
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tiiique truft, by doing what he might hoi 
lawfully do, fo he cannot hurt him by omitting 
to do what it was his office to perfbmi 
And it is generally true, that trufteesi in the 
compofition of debts, and buying in of ih- 
Cumbrances, for lels money than is due, (hall 
not benefit themfelves, but the truft eftate®. 
But, on the contrary, if they compound, or 
releafe a debt or incumbrance, which does 
not benefit the truft eftate, they muft anfwer 
for it However, it is laid, that if a truftee 
for money places it out in the funds, or 
other fecurity, whereby he gains confider- 
ably, he (hall have the -whole benefit thereof 
to himfelfj beCaufe if he had loft, he would 
have borne the whole lofs But if the truftee 
had been infolvent at the time of placing out 
the money, then ceftuique truft would have 
had the whole benefit, becaufe he muft have 
fuftained the whole lofs. 

The courts of equity look upon trufts as 
honorary, and as a burden upon the honor and 
confcience of the perfon intrufted, and not un- 
dertaken upon mercenary motives : there- 
fore they have always held a ftrift hand upon 
truftees, when they have made any extraor- 
dinary agreement with ceftuique truft for an 

extra 
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extra allowance beyond the terms of the 

truft p . But if a truftee comes in a fair and Atk. 59.60. 

Note a. to 

open manner, and tells ceftuique truft, that jp.w.*si. 
he will not aft in fuch a troublelome and 
burthenfotne office without farther compen- 
fation given by ceftuique truft, over and 
above the terms of the truft, and fuch farther 
compenfation is contracted for between them, 
this contraft perhaps would not be fet afide, 
though there is no precedent, wherein fuch 
a bargain has been confirmed J . Upon this 9* Aik. 6 c- 
principle Lord Chancellor Talbot faid r , it r 3 p * w - z 5>* 
was an eftabliftied rule, that a truftee Ihould 
have no allowance for his care and trouble 
in the management of the truft j for if on 
thofe pretences allowances were to be made, 
the truft eftate might be loaded, and render- 
ed of little value. Befides great difficulty 
might attend in fettling and adjufting the 
quantum of fuch allowance, efpecially as one 
man’s time may be more valuable than that 
of another : and in this relpeft it can be no 
hardfhip upon any truftee for it is at his 
option either to accept or refufe of the truft. 

But though a truftee is not himfelf allowed 
for his trouble, yet it feems, that if he 
employs a bailiff to manage the truft eftate, 
he muft be allowed for the employment ofj 
S and 
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and payment to the bailiff 5 . So a truftee is 
generally allowed his neceflfary charges and 
expences laid out in the management of the 
truft eflate *. 

In Palmer v. Jones", it is faid, that a 
truftee fhould not be charged for imaginary 
value, or more than he had actually received; 
that very fupine negligence might indeed 
in fome cafes charge a truftee with more 
than lie had received. So if a truftee re- 
ceives money on account of ceftuique truft, 
an infant, and the truftee is robbed of this 
money, together with fome of his own, he 
ftiall not be charged for the ftolen money w . 
It has alfo been held, that where there are two 
or more truftees, each of them fhall be charged 
with no more than what each actually re- 
ceived, though all of them joined in a receipt 
for the whole \ But if there is fraud proved 
in the truftee, who permited his companion 
to receive the whole, then the former may 
be charged, though he received nothing \ 

Though truftees are not allowed any thing 
for their trouble and care in the manage- 
ment of the truft eftate, yet it is but reafon- 
able and juft, that they fhould be allowed all 
x fuch 
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fiich cojls, damages , and expences, as may be 
incurred in the execution of the truft, and 
difcharge of their office ; provided there be 
no mifmanagement, or breach of truft'". 
Therefore Lord King laid ", it was a rule, that 
a truftee ought to be faved harmlefs by cef- 
tuique truft, as to all damages, relating to 
the truft. Thus, where a truftee has honeft- 
ly and fairly, without any poffibility of being 
a gainer, laid down money, by which the 
ceftuique truft was difeharged from being 
liable to pay a greater fum, the truftee ought 
to be repaid : even if the truftee errs in the 
management of the truft, and is guilty of a 
breach of truft, yet if he goes out of the 
truft with the approbation of ceftuique truft, 
the breach of truft ought rather to fall upon 
the eftate of ceftuique truft b ; for the courts 
are ever anxious to deliver the truftee from 
any mifapplication of the truft money. If a 
truftee is fued on account of the truft eftate, 
his cofts fhall be allowed him c . So in the 
application of the truft moftey, the truftee 
is generally only anfwerable for fraud , or 
grofs neglect, which indeed is reckoned equal 
to fraud. Therefore if a truftee, with the 
confent of all the parties interfiled, lets the 
truft money remain in the hands of A. who 
S 2 becomes 
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becomes infolvent, the truftee is not anfwer- 
able d . If a truftee pays money into a ban- 
ker’s hands, who, at the time of paying it, is 
in credit, but afterwards fails, the truftee is 
not accountable c . So if a truftee is em- 
powered to raife, and pay portions at 21 or 
marriage, with maintenance in the mean 
time, not exceeding the intereft of the por- 
tions, he may pay part of the portion in 
placing out one of the children, as appren- 
tice ; and though the child dies before 2 1 or 
marriage, and on that event the portion is 
limited ovei , yet he Jfhall be allowed it f . 

But if the truftee is negligent, or impru- 
dent, in the application of the truft money, 
then he muft anfwer for it ; therefore if 
there be a truftee to pay a portion at a cer- 
tain time, and until that time to pay main- 
tenance money, and he pays maintenance 
money exceeding the intereft of the portion, he 
will not be allowed what he fo paid above the 
intereft z . Upon the fame reafon, if a truftee 
for payment of children’s portions pays one of 
them his full Ihare, and then the truft eftate 
decays, he will not be allowed fuch payment h . 
Truftees are not only anfwerable for what 
they themfelves do, but for the afts of their 

agents. 
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agents But if there be a devife to truf- 1 14 Mod. 560. 
tees with a power given them to appoint 
agents to manage the lands, and they ap- 
point one, who is then iolvent, they fliall 
not anfwer for him, though he afterwards 
proves infolvent ; but it is otherwife, if he 
were inlolvent at the time of nomination k . k « Mod. 560. 

When truftecs are appointed to preferve 
contingent remainders, if they join in any 
conveyance in order to deftroy the remain- 
ders, this lhall in general be deemed a breach 
of trull ', whether the fettlement be volun- 1 * Salk - 68 °- 

* i PAv.1z8.3ss. 

tary, or not™. In forne cafes, however, the »p.w.6 7 s. 

J 3 Atk. 22. 

courts have decreed them to make convey- » , Atk . 6i4 . 
ances in order to defeat the contingent 
eftates"; but then thele have been- very n,p.w. 536. 
particular cafes : it would therefore be al- 1 Vem ‘ 3 ° 3 ‘ 
ways prudent in truftees to receive the di- 
rections of the court, before they agree to 
deftroy thofe eftates, which. they were intend- 
ed to preferve. 

Whenever ceftuique truft is entitled to an 
eftate tail, then upon the requeft of ceftuique 
truft, the truftee ought to join in barring 
the tail ; and it will be no breach of truft in 
S 3 him 
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him to join in barring the entail. For his 
joining in barring the entail is nothing more 
than what he was compellable to do ; though 
indeed ceftuique trufl alone might have bar- 

• i Eq. ai>. 384. red it in equity °. 

r ' E 'i; ab -395- It is now faid to be a conftant rule p in 

J P. W. 485. 

9°, 91. chancerv. that if lands are veiled in truflees 

3 Atlc. 447. ' 

to the ufe of one, and the heirs of bis body , 
with remainder over, that the truflees are not 
to convey a fee but an eftate tail though the 
tenant in tail will have it in his power to bar 
the entail as foon as it is conveyed to 
him. So if a fum of money be articled to 
be laid out in land, and the lands to be fettled 
in tail, the fettlement lhall be made accord- 
ingly, and not the money paid to the party. 
But this cafe would be other wife, if the re- 
mainder in fee had been limited to the te 
nant in tail, for then it Items that the money 
lhall be given to the tenant in tail ; becaufe 
he may bar the limitation by a fine, which 
may be levied in vacation time, as well 

4 2P. w. 171. as in term So where money is directed to 

be laid out in the purchafe of lands, to the 
ule of A. and his heirs, A. will be entitled to 

r 3 Atk. 447. the money in equity inftead of the lands r . 
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It is an eflablifhed doCtrine in chancery", 
that in cafe of articles entered into before mar- 
riage to fettle land to one, and the heirs of 
his body, and a fettlement is made accordingly 
after marriage, chancery will rectify it, and 
direCt it to be made in ftriCt fetdement, viz. 
to the fir ft, and other fons of the marriage"'. s * Kq. «b. 3S7. 

° pi. 7, 392. pi. a. 

But if both articles and fettlement are made 3 Atk. 293. 
•previous to the marriage, then the articles 

lhall not controul the fettlement 1 , unlefs the 'Ca.tcmp.Taib. 

2 °. 

lettlement lhall be made in purfitance of the 
articles ; in which cafe chancery will direCt it 
according to the intent of the articles v . But T i 1 ’:' v " 349 * 
it mull be oblervcd, that chancery will not 
direCt articles as above to be carried into ex- 
ecution, by making a fettlement to the firft, 
and other fons as againft pur chafers, but only 
between the parties, and their reprefenta- 
tives This rule refpefting articles gene- w 3 Atk. 293. 
rally holds with regard to executory trufts on 
devifes; therefore the chancery will com- 
monly give the fame directions in the cafe of 
a truft: directed by a will to be carried into 
execution, as it does in the cafe of a fetde- 
ment made in purfuance of marriage articles j 
that is, if in cafe of a devife of a truft: execu- 
tory, or of fo much money to be laid out in 
S 4 land. 
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land, and fettled upon one, and the heirs 
of his body, there is fome claufe in the 
will, which induces the court to believe, 
that the teftator only intended the devifee to 
take an eftate for life, and the heirs of his 
body to take as purcbafers , and not by defcent, 
it will direft the money to be laid out, and 
fettled according to fuch apparent intention \ 
Indeed it feems now to be the opinion of 
fome, that the intention in a will, with re- 
fpeft to making the heirs of the body, words 
of pur chafe, inftead of limitation , holds equal- 
ly in cafes of a devife of a truft executed , or 
legal eftate, as it does in devifes of trufts ex- 
ecutory y . 

Thirdly, ‘The nature of the eftate of ceftuique 
truft. 

We have already feen in a great meafure 
the nature of the eftate of ceftuique truft, by 
confidering the nature of truft eftates in ge- 
neral. It remains now to fhew the power, 
which ceftuique truft has over the eftate, with 
reipeft to alienation. 

In the cafe of Packer and Wyndham it is 

faid. 



( ) 

faid, that every difpofition of ceftuique truft 
is binding upon the truftee, not only in equity, 
but at law*. But however the difpofition of *Cha.Prec4ij. 
ceftuique truft may be binding upon the truf- 
tee in equity , (as it certainly is) yet a truft, 
as we have already feen, is not alienable by 
the rules of the common law \ So ceftuique » Dyer. 369.su 
truft may alien the poffibility of a truft; 4lnft ‘ 8s * 
which alienation will be bidding in equity , 
though not at law b . b Moor,8o6. 

I Cha. Re»p. 30. 

1 Cha. Ca. 8. 

It is a rule, that any legal conveyance, or 
aflurance by ceftuique truft ftiall have the 
fame effeft, and operation upon the truft 
eftate in equity , as it would have had upon a 
legal eftate at law c . Therefore if a ceftuique e i Cha.Ca.7S, 
truft in tail fuffers a common recovery, or if 
he levies a fine (fuppofing the remainder in 
fee to be limited to himfelf ) he will com- 
pletely bar the entail in equity d . This con- a, vern.440. 
ftrudtion upon the recovery and fine of cef- 
tuique truft in tail proceeds entirely from 
equity, for a truft is not entailable at law 
within the ftatute de donis j and as ceftuique 
truft has only an equitable title, he cannot 
poffefs thofe legal qualifications, which are re- 
quired in fuffering a recovery, or levying a 

fine 
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fine at law. But in equity a truft is en- 
tailable, and ceftuique truft may fuffer an 
equitable recovery, or levy a fine. Indeed a 
ceftuique truft in tail has the advantage of a 
tenant in tail of a legal eftate: for if the 
truftees join with the ceftuique truft, they 
may bar the entail by a feoffment f . So too 
it has been faid, that a common bargain and 
fale by ceftuique truft is fufRcient to bar the 
entail E . But that opinion has been contra- 
didled h , and at any rate is liable to objec- 
tions *. With refped to an entail of a truft 
of copyhold lands, where there is no parti- 
cular cuftom of the manor to bar the entail 
of the legal eftate tail, it feems, that a devtfe, 
or Jurrender , is fufficient to bar the entail of 
the truft k , 

As it is a maxim that no conveyance by 
ceftuique truft can work a forfeiture of the 
legal eftate of the truftee it has been held, 
that a fine, or other alienation by ceftuique 
truft for life, does not work a forfeiture of 
his life eftate m . But we have already had 
occafion to difcufs this fubjed. 

Thefc few obfervations on the nature -of 

trufts 
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trufts will, I hope, be fufficient to give at} 
idea of the manner in which they affect con- 
veyances at this day. I fhall conclude there- 
fore by citing a rule of equity (which indeed 
has been before explained) that in every 
cafe, the troftee mult make good his truft in 
equity ; and it is faid to be the opinion of 
Lord Hobart, that an aftion might be had 
againft the trultee at the common law for 
breach of truft " ; but this opinion feems in- n 1 Eq.at>. 3*4. 
confident with the idea of trufts, and is con- 
tradicted direftly by Lord Hardwick ", who 0 2 Atk. Cn. 
thus exprefles iiimfelf : “ A truft is where 
“ there is fuch a confidence between the par- 
“ ties, that no action at law will lie j but is 
“ merely a cafe for the confederation of this 
“ court,” meaning the court of Equity. 


FEOFF- 



( 268 ) 


FEOFFMENTS. 


T H E preceding account of ules has al- 
moft rendered any further enquiry un- 
neceffary, as to their particular operation upon 
the conveyance by feoffment. I fhall only 
obferve in this place, that in order to form 
a legal eftate by this, or any other afiiirance, 
the ufe cannot exift feparate from the perfon, 
who is intended to have that legal eftate. 
Therefore if a feoffment is made to one in 
fee, without any confideration, or declaration 
‘*•*•*3. of the ufe, the ufe will refult to the feoffor*; 

2 Roll. ab. 7S1. 

but if any confideration (however infignifi- 
cant) or exprefs declaration appears, then the 
b l ?,°' *• ufe according to the confideration b will go 

step. t. 496. t 0 the feoffee, or follow the direction of the 
c Ander. 17. declaration It is faid, that if a feoffment is 
2 Co. made without confideration or declaration of 
the ufo to effeftuate a particular intent , then 
the feoffee will be in in courfe of pojfejfion , 
and not by way of ufe; and that after the 
intent is performed, the ufe will arife from 

the 
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the feoffor by operation of law tf . But the 11 Gafc * ,fi » 
whole of this has been explained before. It fu P ra l6 » *7* 
is worthy of notice, that though upon a feoff- 
ment in fee without confideration, or decla- 
ration of the ufe, the ufe will refult, and the 
feoffor be in of his old ufe, yet if the feoffment 
gives a larger eftate than the feoffor lawful- 
ly poffefied, and the ufe is upon fuch feoff- 
ment executed in the feoffor, the ufe will not 
be executed in him according to the limits of 
his eftate before the feoffment, but according 
to the extent of the feifin, which the feoff- 
ment acquired. Therefore, if a fedffment is 
made by tenant for life, &c. to one in fee, 
and the ufe in fee is declared to the feoffor, 
it will be executed in him, according to the 
extent of the tortious feifin of the feoffee. 

For a ufe may be limited to arife out of a 
tortious as well as a lawful feifin'. So the e Co. Litt. iSo. 

b. i S3, a. 

ufe may refult to the feoffor in a greater 
eftate, than he had in the land, like the cafe 
of a recovery, or fine by tenant in tail with-, 
out any declaration of the ufe ; ' in which cafe 
the ufe refults in fee f . f 9 c «* * *>• 

1 Roll* at>. 789. 

Having premifed thus far, I lhall endea- 
vour to give a Ihort account of the nature 
and particular operation of this conveyance 


in 
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in transferring lands ; I muft therefore make 
a digreflion from the fubjedt of ufes, and 
confider feoffments as deriving their pecu- 
liar force from the common law. In doing 
this, we muft make ufes a kind of feconda- 
ry confideration. 

As feoffments are the moft fimple, fo are 
they the moft ancient fpecies of conveyance. 
For the original method of acquiring proper- 
ty in lands was by occupancy; and the firft 
mode of transferring it from one man to an- 
other, wsfe by the public and folemn delivery 
over of the poffeffion. Upon this account 
*Co.Litt.49.b. Lord Coke 0 gives us an example of a con- 
veyance at a very early period indeed, where- 
in the very operative word give , as in feoff- 
ments with us, was ufed. The conveyance 
he alludes to was that made by Ephron to 
Abraham, when he gave him the field of 
1 Gen. 23. 11. Machpelah'. So when the kinfman of Eli-? 

melech gave unto Boas the parcel of land 
which was Elimelech’s, he took off his fhoe, 
and gave it unto Boas in name of Jeifm of the 
land (after the manner of Ifrael) in the pre- 
fence, and with the teftimony of many wit- 
* Ruth, 4, 7,*. nefles. k . This mode of conveyance by atftual 
J delivery of the lands, muft have been very 

early 
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early known among us. But it derived its 
prefent name of feoffment in confequence of 
the introduction of the feudal fyftem in 
England ; for it is the donatio feudi according 
to its prefent acceptation with us At what 1 Co. Litt. s- *■ 
period, however, whether before or after the 
Norman conqueft, we are to date the efta- 
blifhment of the feudal tenures in this coun- 
try, has been a point fo much difputed, that 
it is impoffible to form a decided opinion 
concerning that circumftance without differ- 
ing from fome of the moft refpectable autho- 
rities. I fliall only obferve, that Saltern 
imagines, that feoffments were in practice 
even before the Norman conqueft ,n . It is m Sait, de Ant. 
worthy of the reader’s notice, that the term cap. 8. 
feodum , or feof, is not only applied to lands, 
and in corporeal hereditaments, but alfo to 
mere ferjonal inheritances. Thus, in a con- 
vention made between Henry the Firft, and 
Robert Earl of Flanders, dated at Dover 
the 16. of the calends of June hot, where- 
in, the Earl engages to affift Henry, ad tenen- 
dum et defendendmn regnum Anglia, contra omnes 
homines , qui vivere et mori poffmt, and the King 
of England on his part, engages to pay the 
Earl moquoque anno 400 marcas argenti in 


FEODO. 
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pe6do \ However, when we Ipeak of a 
feoffment , we muft underftand the word as ap- 
plying to a conveyance of lands only. For 
Britton on this head tells ns, that " Don eft 
un nofme general, plus que n’eft feoffment $ 
car Don eft generale a toutes chofes moebles, 
et nient moebles, et feoffment eft riens farfque 
de foil V* 

A feoffment may be defined to be a con- 
veyance of corporeal hereditaments to ano- 
ther, by delivering of the pofieflion, upon or 
within a view of the. hereditaments fo con- 
veyed p . This ceremony, ufed in fuch a<ft of 
delivery, is in our law called Livery and 
Seiftn. 

The conveyance by feoffment was introduced 
when men were fcarcely acquainted with the 
ufe of letters ; it was neceflary therefore that it 
Ihould be on the land or near the land, in order 
that the tenants of the manor might be wit- 
nefies thereto, who in thofe days determined in 
the Lord’s court all controverfies relating to 
fuch tranflation q . After the conqueft, char- 
ters of feoffment began to be in ufe ; at firft, 
however, they were drawn up in no regular 

form; 
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form j nor was there any uniformity in the 
ftyle, till the reign of Edward ift r . Still 
the charter of feoffment was by no means 
a neceffary part of the conveyance * : though * Ba. at>. 483. 
we may naturally conclude, that men found 
by experience, that it was the moft fure way 
to authenticate, and fecurc the titles to their 
property. At all times too, a livery of feifin 
made in purfuance of a charter, was lefs 
liable to difputes concerning its validity, than 
that made on a gift, or demife without a 
deed. The conveyance of feoffment in 
writing ferved, as Bratton obferves, * ad per- 
petuam .. imoriam , propter brevem bominum vi~ 
tarn, et utfacilius probari poffit donatio. The 
lcgiflature has, however, rendered a charter 
of feoffment equally as neceffary as livery of 
feifin. For now there can be no convey- 
ance of lands, or hereditaments, for more 
than three years, without writing T . * » 9 Car. *. c, j. 


x lib. 24 
fol. 33. b. 


To every feoffment, whether made to 
create an eftate in fee fimple, fee tail, or for 
a man’s own, or for another’s life, livery of 
feifin is indilpenfably neceffary w : and it pro- * Sbep.x. a«e, 
perly denotes the willingnefs of the feoffor to 
part with, and the feoffee to receive, foe 
T eftate. 
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effate, 'whereof the feoffment is made This 
livery of feifin is divided into livery m deed, 
or livery within view , or in law. 

Livery in deed is performed by the feoffor’s 
coming upon the land (all other per fens be- 
ing out of the ground) and delivering to the 
feoffee a clod, branch, or turf, there growing, 
“ In name of feifin of all the lands and tene- 
pnents contained in this deed y or livery in 
deed may be given by the feoffor’s deliver- 
ing the charter upon the land, in the name 
of livery of feifin of all the lands comprifed 
in the deed 1 ; or by words only, without 
any aft of delivery, as if the feoffor, being 
upon the land, lays to the feoffee, “ I am 
extent that you (hould enjoy thefe lands ac- 
cording to this deed*. But in all cafes, 
where the delivery of the charter is to ferve 
as livery of feifin, it is neceffary, that the 
charter fhould be delivered in the name of 
fftfin, See. &c. b for otherwife it will ferve 
as a delivery copprfeft the deed, and not as 
livery of feifin. If the livery of feifin be of a 
houfe, the feoffor’ muff take the ring or 
latch of the door ' (the houfe being quite 
empty) and deliver it in the form above men- 
tioned and then the feoffee mull enter alone, 
§ Ihut 
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fhut the door , then open it, and let in the 
others 


c 2 Comm. 315. 
Co. Litu 48. a. 


In all cafes of livery of feifin by deed, a 
man may either give or receive it by at- 
torney d . The power to give and receive the 5 *.* 

livery muft be by deed, in order that it may 
appear, whether it be purfuant to the au- 
thority c . If the deed of feoffment be a deed e * Roiut. s. 
poll, the letter of attorney may be contained P 4 ’ 5 ‘ 
in fiich deed: but with refpeft to a deed in- 
dented the cafe is different f . The power of sS’cont.crfc 
attorney muft be executed both in the life- ^ 

time of the feoffor, and the feoffee g . It is p 1 - '*• 
faid, that when the king made a feoffment, 
he ufed to iffue his writ to impower his 
fheriff or other perfon to deliver feifin : in 
time other great men did the fame and this 
circumftance gave rife to powers of attor- 


8C0.Litt.52.be 


ney fc . The livery within view , or in Idw, is k Buti.note t . 

1 1 - _ _ ,, W; Co. Lift. 271. b. 

when the feoffor is not actually on the land, swfurther as 

or in the houfe, but being in fight of it feifin by attor- 

fays to the feoffee h , “ I give you yonder 

houfe, enter and take pofleflion or by deli- 

vering a charter of feoffment within view 

fays, “ I will that you have the lands that ***•»*• 4*5- 

you fee there, which arc comprifed in this 

deed*.” There is this inconvenience attend- '*RoU.ak 7. 
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ing this mode 6f livery, viz. no freehold can 
be veiled before an afhial entry made by the 
feoffee k . Therefore, in cafe of the death of 
either the feoffor or feoffee before the entry, 
the livery is void It may poffibly happen, 
that the feoffee is prevented from making 
an aftual entry by bodily fear j yet ftill he may 
make his claim, as near to the land as he dares 
venture, which will be fufficient to veil the 
poffeffion in him, and render the livery corn- 
plete m . ' It muft be obferved, that no livery 
within view can be made or received by 
attorney 

If a conveyance or feoffment is made of 
feveral villages in one county, and feifin is 
given of parcels of the land in one town, 
in the name of all the lands in that town, 
and in other towns, all the lands of the feof- 
for in that county will pafs •. But if a feoff- 
ment is made of lands in different counties, 
livery muft be made in each of the counties p . 
However, with relpeift to livery within view, 
it may be made of lands lying in different 
counties So too if livery is made in the 
name of the whole of a manor which ex- 
tends to two counties, livery in one county is 
fufficient '• Where lands are let out 'on 

leafe 
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lcafe (though in the lame county) as many 
Hveries fhould be made as there are tenants ; 
for no livery can be made without the con* 
fent of the tenant; and the confent of one 
tenant is not the confent of the whole \ 

This ceremony of livery was firft inftituted, 
that the pares of the county might, upon any 
difpute concerning the freehold, be able to 
judge in whom the right was *. Hence no 
eftate of freehold can be made to commence 
in futuro by feoffment and livery immediately 
given thereon'. But on the creation of a 
freehold remainder, where there is a preced- 
ing eftate for years, as a leafe for three years 
to A. remainder in fee to B. here if livery of 
feifin, which muft be in deed, is made to A. 
the freehold is immediatelycreated, and vefted 
in B. during the continuance of A.’s term w . 
For this is an eftate, though to be enjoyed 
in futuro , yet commencing iri prefenti. But 
there would be no notoriety or evidence, if 
after livery made the freehold' ftill remained 
in the feoffor *; as where A. enefofis B. in fee, 
his eftate to commence leven years from that 
time, or after the feoffor’s death. In fuch 
cafe the inveftiture would rather create than 
prevent uncertainty. 

j T 3 
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If livery is made to a leffee for years* 
remainder to the right heirs of B. this livery 
is void, becaufe nemo eft bares viventis 7 j and 
becaufe it is a rule, that no contingent re- • 
mainder can be fupported without a preced- 
ing eftate of freehold to fupport it. But if 

A. leafes to B. for years, on condition if B. 
pays him a certain fum on fuch a day, then 

B. to have the fee fimple, upon livery of 
feifin to B. the freehold pafies to him*. 
But if B. had an eftate for life , with a like 
condition, the livery would not have carried 
the inheritance, till the condition was per- 
formed*. 

As the defign of livery is to denote the 
change of poffeffion, it muft follow, that 
the poffeffion, which is delivered, ffiould be 
vacant. Therefore, it is generally true, that 
every feoffor ffiould have aEiual poffeffion * : 
and where a man has let his lands out on 
leafe, or has them extended on a ftatute 
merchant, &c, he cannot, whilft the -leffee or 
conufee is in poffeffion, make a valid feoff- 
ment, and livery of them b . But this muft 
be understood where they are averfe tp fuch 
feoffment and livery •, for where they confent 
to it it is clearly good % But in fpeaking of 

’ leffees 
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leffees for years, tenant at will Mid at fuffer- 
ance are not included; for their confent is 
by no means nccefiaiy d . Though the feof- 
for’s lands are out upon leafe and' extended, 
yet if he can obtain a clear and aftual pof- 
feflion (though they diffent) the livery is 
valid : and it is immaterial, whether fuck pof- 
feflion be gained by the leflee’s own abfence %' 
or by his oufter by the feoffor f . Yet in thofe 
cafes of oufter, and abfence of the leffce, 
the poffdlion of any part of the lands by the 
wife, children, or fervants of the leffee, has 
been deemed fufficient to avoid the livery *. 
And as the fervant is fuppofed to a£fc for the 
benefit of his matter, even his permiffion 
will not make good the livery h , though, in- 
deed, the fubfequent confent of the maifter 
will As the cattle or other animals of the 
leffee continue not in the lands, ammo pof- 
fidendi ', as a fervant ought to do for the benefit 
of his matter, they cannot fill the poffeffion, 
fb as to prevent the livery k . 

A charter of feoffment was found particu- 
larly ufeful, in pointing out the certainty of 
the limitation of the cftate intended to be 
conveyed by the feoffment and livery, whe- 
ther tha^ eftate was in fee* in. tail, or for life : 


plied confent. 
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for parol limitations, at the time the livery 
was made, mull ever have been liable to ob- 
jections and difputes. Yet it has been held, 
that a parol limitation in making the livery 
would alter and corredl the limitation made 
in the charter of feoffment. Thus, if the 
charter was made in fee, and the feoffor de- 
livered feifin for life, the feoffee could hold 
iCo£itt.tz».b. but for life '. But at the fame time, as the 
livery was indorfed, as it always fhould be, 
it prevented any uncertainty. However, in 
this cafe, if the livery was made for life, 
fecundum formam chart a, the feoffor would 
neverthelefs have had the fee , becaufe the 
livery then had a reference to the deed, 
pCojLitt. 48. a. which limited the eftate in fee ra . 

$2z.b. 331* a. 

Thefe remarks, it is hoped, will afford a 
fufficient knowledge of the general rules re- 
lating to livery of feifin. For, according to 
the prefent difufe of this conveyance by 
feoffment, there are very few other cafes to 
be found on this fubjeft of any real ufe. 
Thofe, however, who wifh to fearch more 
minutely into this learning, are referred to 
the authors cited below *, 

• Vin, ab. tit. feoff, 2 5a. ab. feoff. 2 Roll. ab. feoff. 
Com. Dig. feoff. Weft. Symb. pi. I* f. 255 to 264. 
Sbcp. T- »99 to >17. \ 

This 
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This mode of conveyance by feoffment il 
certainly now very rarely reforted to. Upon 
this account a more thorough inveftigation 
in the foregoing pages, of the manner of giv- 
ing and receiving livery and feilin, has been 
thought unneceffary. Still, however, it is 
not an objolete conveyance $ for in fome cafes 
no other affurance can at all, or at leaf!: fo 
well, effeduate the pyrpofe for which it is 
intended. The operation of this conveyance 
then by feoffment in thofe particular inftances 
will be the fubjed of our inquiries. Sir 
William Blackftone, I muft obferve, com- 
plains of the want of notoriety in all of our 
modem fpecies of conveyances, and laments 
the difufe of public inveftitures. This is the 
general remark of almoft all of our law wri- 
ters But perhaps the inconveniences arifing °vMeHa.tM*e. 

" . Shep. T. 817. 

from the prefent manner of conveying pro- 
perty are not more prejudicial to the com- 
munity at large, than the antient one of con- 
veying by feoffment and livery of feifin ; 

Specially if we confider the many and nice 
Jaws relating to livery of feifin, the omiffion 
of any, in the making of which, might vitiate 
a deed, or at teaft it might drive the parties 
into a court of equity for relief. But in the 
conveyance by Jeafe and releafe, bargain 

I and 
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*nd Tale, and covenant to Hand feifed, all the 
niceties required in making livery of feifin 
are avoided. Though indeed thefe latter 
conveyances are of a more clandeftine na- 
ture than feoffments, yet in many reipe&s 
they are much more ufeful and convenient, 
not only to the parties themfelves, but to 
pra&itioners. If, for inftance, a charter of 
feoffment is figned, fealed, and delivered, 
ftill it is not perfefted till livery of feifin is 
made; and poffibly, if the lands are at a great 
diftance, or the attorney to deliver feifin is 
idle, the feoffor or feoffee may die before 
Jivery of feifin is made, in which cafe the 
deed is utterly void. But in thefe convey- 
ances to ufes, the ufe is executed in the 
grantee by the veiling of the ufe, without 
the trouble of an afl^jal entry by the grantor 
or grantee. 

It may not be improper here to notice 
the operation of a feoffment in barring con- 
tingent remainders. This quality, though 
annexed to a fine and recovery, is not af- 
fixed either to a bargain and fale, leafe and 
’ 3 c^fi 1 V rcleafe, or a grant'. In Archer’s cafe*, 

where lands were devifed to A. for life, and 
to the next heir male of A. and the^ heirs 

: male 
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male of the body of foch next heir mala 
(which limitation was deemed a contingent 
remainder to the fon of A.) it was held, that 
the feoffment of A. deftroyed the contingent 
remainder to his next heir male. So too if 
there be a tenant for life, remainder to the 
right heirs of J. S. and the tenant for life 
makes a feoffment during the life of J. S. here 
the particular eftate for life is determined, 
and the contingent remainder to the heirs of 
J. S. deftroyed But here we are to ob- tutt.Rep.160. 
ferve, that it is a rule, that every aft which 
a tenant for life commits to the deftruftion 
of his particular eftate, is a forfeiture of that 
eftate v . And though in the preceding cafes 
the contingent remainders are deftoyed, yet 
as the tenant has done a tortious aft, his 
eftate is liable to be forfeited. The queftion 
then will be, who is to take advantage of 
this forfeiture. That point, though once 
much litigated, is now pretty clearly fettled ; 
it is agreed, that where an eftate for life is 
limited with a contingent remainder over in 
fee, all JubJequmt remainders muft be con- 
tingent alfo ; and confequently a feoffment 
made, or recovery fuffered by the tenant 
for life, will effectually bar all the remain- 
ders in contingency w . But then, according « i SaVc. it*. 

’ Locidingtota f. 

tO K*me f 
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to a rule, that where the remainders are fo 
limited in contingency, the fee fimple of the 
lands remains in the grantor , till the con- 
tingency happens, when the tenant for life 
makes a feoffment, or fuffers a recovery to 
bar the contingent remainders, the grantor 
and his heirs may enter for a forfeiture*. 
To conftrue the fee fimple to remain in the 
grantor, and his heirs, after a limitation of 
a contingent remainder in fee , is to favour a 
rule, which we before have had occafion to 
mention, when treating of the do&rine of 
ufes; namely, that fo much of a,ufe as a 
man does not difpofe of remains with him : 
therefore, if a feoffment is made in fee, to 
the ufe of the feoffee for life, the remainder 
of the ufe in fee undifpofed of refults to the 
feoffor. To apply then this rule to the li- 
mitation of a contingent remainder in fee : 
if a man makes a feoffment, fuffers a reco- 
very, levies a fine, or conveys by leafe and 
releafe to A. in fee, to the ufe of B. for life, 
remainder to the ufe of the right heirs of C. 
who is then living ; in this cafe the ufe to B. 
for life is executed by the ilatute; but as 
there is no perfon to anfwer the defcription 
of the right heir of C. whilft C. is alive, the 
limitation of the ufe to the tight heirs of C. 

cannot 
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cannot be executed according to the exprefi 

words of the ftatute*. As the ufe then does not *Vi<iefo*r*. 

.execute in ceftuique ufe in contingency, it ' 39 * 

muft then remain until the veiling of the . 

contingency in the grantor; for until that 

time he has not dilpofed of it. Lord Coke* *Co,iitt.*j.a. 

has exprefsly directed this conftruftion to be 

made, and I have particularly endeavoured 

to explain the reafons of it in another place b . b vide fupt*. 

x , 1 34 to 

It is unnecelTary to add, that if B. in die 
above cafe Ibould die before C. (in which 
cafe the remainder, to the right heirs could 
never take effedt) then the remainder of 
the ufe in fee would remain and be executed 
in the grantor. This, indeed, is but adher- 
ing to the cafe of a grant at common law, 
for if a leafe is made to A. for life, remainder 
to the right heirs of B. and A. dies, living 
B. the grantor lhall have his lands again*. e *Roit.aMi8. 

° pi. 2. cites 

However, in the cafe of Vick v. Edwards « h. 6. n.b. 
where lands were devtfed to A. and B. and 4 3 p * w ‘ J7t * 
the furvivor of them (which limitation gave 
a joint eftate for life to A.’ and B. with a 
contingent remainder to the heirs of the fur- 
vivor) in trull to fell. Lord Talbot is re- 
ported to have faid, that the trullees might 
pafs a good title to a purchafer by a fine, 
withoyt the heir of the teftator joining in fuch 

fine. 
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fine. By this conftru&ion Lord Talbot 
feems to have thought, that the fee fimpje 
did not remain in the heir of the teftator, 
till the contingency happened, by the death of 
A. or B. ; for otherwife the fine, without the 
concurrence of the heir, would not have 
barred his title of entry for the forfeiture, 
according to the maxims juft mentioned. 
But this opinion, in the cafe of Vick and 
Edwards, is certainly objedlionable; for in 
the cafe of Carter v. Barnardifton, it was de- 
termined, that where the inheritance is de- 
vifed in contingency, it defcends to the 
teftator’s heir at law, till the contingency 
happens, if not otherwife difpofed of e . 

It is obfervable in thefe cafes, that if the 
donor or his heir, or the heir of the teftator 
(in the cafe of a devife) is willing to join in a 
conveyance with the donee or devifep, they 
can by a leafe and releafe, or bargain and 
fide, effe&ually deftroy the contingent remain- 
ders, and transfer a good title to a purchafer 8 . 
By this method the life eftate is merged in 
the reverfion, which always deftroys the 
mean contingent remainders h . 


Wheii there is an eftate limited for life, 

’ with 
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with a contingent remainder in tail to tie tfu$ 

of tenant for life, remainder over to another 

in fee, in this cafe the remainder over in fee 

'is* not contingenty but vefted 1 j and differs J 3Wafoo,**<* 

therefore from the cafe where the contingent 

remainder after the eftate for life is in fee t and 

not in tail. Thus k , if an eftate is limited to kDoe v.Re*. 

ion, cited 3 

A. for life, with a contingent remainder in wiif.244. 
tail to his ifliie, remainder over to B. in fee t 
if A. makes a feoffment, fuffers a recovery, 
or levies a fine, the contingent remainder to 
his iffue is totally deftroyed ; but as B. has a 
vefted remainder in fee, he may enter for a 
forfeiture. Here too, if B. the remainder- 
man, and tenant for life, join in a common 
conveyance of leafe and releafe, or bargain 
and fale, the intermediate contingent remain- 
ders are annihilated, notwithftanding each of 
them gives fuch eftate only, as he lawfully 
may grant, and though there is no divefting 
of any of the eftates 1 . For whenever the » T saund jit. 
particular eftate or inheritance unites by the 
conveyance, or a& of the parties, the parti- 
cular eftate is merged in the inheritance, and 
the mean contingent eftates are deftroyed.’ 

But if there be tenant for life, with a contin- 
gent remainder in tail, with a limitation in 
the fame conveyance to the right heirs of the 

tenant 
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tenant for life, though the eftate for life and 
the inheritance are vefted in one and the 
fame perion, yet they are not fo executed.in 
him as to merge the particular eftate, but 
executed Jub modo upon condition to open and 
feparatse, when the contingency happens m . 

The feifin of the feoffees in fee is, as it 
were, & foundation to build ufes upon; and 
when this foundation is properly laid, the 
feoffor may model and fhape the ufes into a 
variety of forms. Thus we meet with fpring- 
ing, lhifting, and contingent ufes. There is, 
however, a fpecies of fhifting or fpringing 
ufe, which we have not as yet noticed, and 
which takes effed by the execution of a 
power or authority referved to a particular 
perfon. Thus are powers of revocation and 
appointment z . When the ufe arifes from an 
event provided for by the deed, it is called a 
future, contingent, or fpringing ufe : of this 
kind are the cafes mentioned in a former 
page. But when the ufe is to arife from the 
all of fom e agent or perfon nominated in the 
deed, it is called a ufe arifing from the execu- 
tion of a power. In fad, as Mr. Booth ob- 
ferves *, both are future, or contingent \ifes 
till the ad is done 5 and afterwards they are, 

by 
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by the operation of the ftatute, aSlual eftates. 

It will be neceffary, therefore, in this place 
to confider the nature of powers in general, 

'anH the force of this fpecies of conveyance 
by feoffment in extinguifhing fuch powers. 

Powers are ufually divided into powers col- 
lateral, in grcfs, and appendant. Powers col- 
lateral are fuch as are given to ftrangers, 
who have neither a prefent nor a future 
intereft in the land". Thus powers to raife, "Co. 1,111.137.*. 
or limit ufes, when referved to ftrangers, " ’ 4Ii ' 
are merely collateral °. Such powers, as are °Hm). 4 rj. 

merely collateral to the land, it is agreed, Cute at the end 
cannot be releafed, or extinguifhed by feoff- pLj s VouX 
ment, fine, or any other conveyance p . Nei- pTco.in.a. 
ther can the perfon, who has fuch a power I73 ' a ’ 
referved to him, difable himfelf from exercif- 
ing it. Therefore, if a ftranger, with a power 
of revocation, makes a feoffment, levies a 
fine, or fuffers a recovery, and then revokes, 
the perfon claiming under the revocation 
is in by, and immediately under the original 
fettler j and therefore, as he does not claim 
under, fo he is not barred by the aft of the 
feoffor, conufor, or recoveree q . Or if a q Buti. note r. 
feoffment be made by A. in fee to divers ufes, * 
with a provifo, that if B. fhall revoke, the 
vfes fhall ceafe, there B. cannot releafe the 
U power* 
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power; and a fine levied, or a feoffment 
made by him, will not extinguifh it i for the 
power of B. is merely collateral; and the 
land does not move from him, nor is the'party 
in by him, nor under him b . So in the cafe 
of a power to executors to fell, a feoffment 
made by them of the premilfes will not ex- 
tinguilh their power, but they may after- 
wards fell notwithftanding r . Thus too in 
the cafe of Willis v. Shorral ', Lord Hard- 
wicke held that a power* vefted in a ftranger 
to create a term of years for raifing a fum of 
money upon a certain event, could not be 
barred by a feoffment made, or fine levied 
by the perfon who claimed the lands, fubjeCt 
to the power. In the cafe of Saville v. 
Blacket where A. was tenant for ninety- 
nine years, if he fhould fo long live, remain- 
der to truftees during the life of A. to pre- 
ferve contingent remainders, remainder over, 
with a power for A. to charge the lands with 
divers fums of money; Lord Macclesfield 
held, that this power to charge the land was 
merely collateraL He however held, that a 
recovery, fuffered by A. the truftees, and 
remainder -man in tail, would effectually de- 
ftroy the power. But he was of opinion, 
that if A. had affigned over the whole term, 

the 
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the power of charging would have ftill fub-* 
fitted. 

~~R power in gro/s is fuch as is given to a 
man, who has an ettate in the land ; but the 
eftate to be created under the power is not to 
commence, until the determination of the 
eftate, to which it relates v . Thus if there be T Giib.ufe«» 
tenant for life, with a power to make a join- Buti. n<ke t. 

r , ■ r t • • Co. Litt. 34*. 

ture on an after-taken wife } this power is a 
power in gro/s w : fo is a power given to a "ibid, 
tenant for life to make a leafe to commence 
after his death, to raife portions for his 
daughters*. Now if the tenant for life in 1 gm>. ufes, 
thefe cafes makes a feoffment, by which he * 4 ** 
acquires a tortious fee by diffeifin, the power 
is thereby entirely extinguished 7 . For as /Hard. 4x54 
the power is to take effect out of the remain* 
ders, he prevents the execution of it, by dif- 
poling of the whole feifin and eftate by the 
feoffment} but if the tenant for life with, 
fuch a power conveys only his life eftate, 
then it feems, that the power is not extin- 
guifhed : for the execution of the power does 
not fall within the compafs of the life eftate. 

Therefore, if the tenant for life conveys by 
leafe and releafe in fee, or bargains and fells 
in fee, or covenants to ftand feifed in fee, he 
U 2 does 
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does fto t by any of thefe conveyances deftroy 
the power ; for it is their nature only to pals 
what the tenant lawfully might pafs \ It was 
laid by Lord Hale a , in the cafe of Edwards 
v. Slater, that a power in grofs may be de- 
ftroyed by a releafe to the perfon in remain- 
der. So if there be an ellate for life limited 
to A. remainder to fuch ufes as he lhall ap- 
point, remainder to A. in fee; here, as the 
whole fee is in A. the terre-tenant, fubjeft to 
the appointment, if A. conveys the fee by 
leafe and releafe (which he may lawfully do) 
he will thereby extinguifh the power b . 

The reafon why a feoffment bars a power 
in grofs, arifes from the forcible operation of 
that conveyance j for it not only difturbs the 
feifin, out of which the ufes under the power 
are to arifo j but it alfo has the peculiar qua- 
lity of excluding the feoffer not only from all 
prefent , but alfo all future rights and titles. 
Upon this account it was, that if the huf- 
band made a difcontinuance of the wife's 
land, and had taken back an eftate to him, 
and his wife, by which the wife was remitted, 
and they had iflue, and the wife died, yet the 
hufband (hould not have been tenant by the 

curtefy j 
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curtefy; for he had extinguifhed his future 

right by the livery c . c 4 Leon. 135. 

cites 9 H« 7, u 

Powers of revocation are allb termed powers 
in grofs. And in cafes where there is tenant 
for life, with a power to revoke the old, and 
to limit, and appoint new ufes, a feoffment 
made, a fine levied, or recovery fuffered, will 
entirely extinguifh the power. So if A. 
makes a feoffment to divers ufes, with a 
power of revocation referved to A. j here if 
A. makes a feoffment, levies a fine, or re- 
leafes, the power will be extinguifhed z . It * , c 0 . 174. a. 
muft be obferved, that if there is tenant for 
life, with a power of revocation, remainder 
over, if tenant for life, without revoking the 
old ufes, makes a feoffment in fee, &c. this 
regularly is a forfeiture of his life eftate, and 
not a proper revocation and execution of tire 
power. Therefore, in the cafe of Herring v. 

Brown d , where A. tenant for life, with feve- d 1 Vent. 36s, 
ral remainders over, with a power of revoca- 2 shower, 18 j. 
tion, levied a fine, and then by a deed fealed 
ten days after declared the ufes of the fine, 
which deed had the circumftances required by 
the power ; the queftion was, whether the fine 
extinguifhed the power, and thereby forfeited 
the eftate, or whether the fine and deed 
U 3 Ihould 
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fhould be taken as one conveyance, and fo 
be a good execution of the power ? In the 
king’s bench it was held, that the fine exHn- 
guilhed the power, and that the deed came 

* earth. »3. too late. But this judgment was reverfed e 

in the exchequer chamber; where it was 
determined, that the fine, and declaration of 
the ufes, were to be confidered as one con- 
veyance, and operated as an execution, and 
not as an extinguifhment of the power ; that 
a fine alone, without a deed to declare the 
ufes of it, would have extinguilhed the power; 
yet it was otherwife where there was a deed 
declaring the intention of the parties. 

* j Vent. 278. So in the Earl of Leicefter’s cafe f , where 

A. levied a fine to the ufe of B. and his heirs 
for payment of debts, referving a power to 
himfelf (viz. to A.) to revoke the ufes by 
any writing indented, or by his laft will, fub- 
fcribed with his hand, and fealed with his 
leal. Afterwards A. covenants by writing, 
fealed and fubfcribed as aforefaid, to levy a 
fine to other ufes ; and after the covenant, a 
fine was levied accordingly. It was refolved 
by the whole court, that the deed, and the 
fine, taken together, ferved as a fufficient 
execution of the power, 

1 


But 
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But in Digge’s cafe*, where A. being te- 
nant for life, with remainders over, with a 
power of revocation and of appointment 
upon fuch revocation, by bargain and lale 
revoked the old ufes, and limited new ones : 
but before the bargain and fale was enrolled, 
A. levied a fine : it was refolved, that as 
fine was levied before the deed was enrolled, 
and confequently before its completion, the 
power was extinguifhed. A feoffment would 
have had the fame operation in deftroying 
the power, as the fine, as appears from Al- 
bany’s cafe \ 

A perfon, who has a power of revocation 
refervcd to him, may revoke part at one 
time, part at another, and fo of the refidue, 
till he has revoked the whole *. But a power 
of revocation can only be once exercifed, un- 
lefs a new power of revocation is referved, as 
to the ufes newly limited k . As a power of 
revocation may be exercifed, as to part of 
the land, fo may it by feoffment or fine be 
deftroyed as to part, and yet left good as to 
the refidue \ 

We are here to obferve, that if there be te- 
nant fpr life, with remainders over, with a 
U 4 power 
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power to revoke the old ufes ; yet if there is 
no power referved to him to limit new ones, 
he cannot, by the fame deed with which 
he revokes, make a new limitation of the 
ufes, unlefs there be new words of conveyance, 
or a covenant to ftand Jeifed , on conjideration 
exjjrefled in fuch deed of revocation. There- 
fore in a cafe m , where A. fuffered a recovery 
to the ufe of himfelf for life, remainders over, 
with a power of revocation referved to him- 
felf: A. revoked the old ufes, and by the 
fame d *ed limited new ones ; but in limiting 
the frefh ufes, there were neither of the requi- 
fites juft mentioned : the court held, that it 
was true, he might by 'will, or any new con- 
veyance , have made a new difpolition, and 
even if in the fame deed there had been a new 
grant , or new covenant upon confideration ex- 
prelfed, it would have been fufEcient for that 
purpofe : but as the tenant for life had made 
only a declaration , by which he had limited 
new ufes, as under the recovery, fuch decla- 
ration was void for the ufes of the recovery 
were full before, and the power was only to 
revoke , and not to limit new ufes. But if 
the power is not only to revoke, but alfo 
to limit new ufes, then it feems, that the 
revocation of the old, and the limitation of 

the 
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the new ufes may be effcfted by one and 
the fame deed, without a new grant, or cove- 
nant to ftand feifed on confideration ex- 
prefled 

If a conveyance is made to one for life, 
remainders over, with a prefent, or (accord- 
ing to the cafe of Standen v. Bullock °) a 
future power of revocation, and then the tenant 
for life, without revoking the former ufes, 
bargains, and fells in fee to a purchafer, the 
ftatute tj Eliz. c. 4. f. 5. makes void the 
conveyance, by which the power is created, 
as againft the purchafer : or rather, as it has 
been exprdfed, it fupplies the office of the 
perfon, who ought to have revoked, but did 
not p . But in the cafe of Bullock v. Thorne 9 
(which appears to be the fame cafe as is cited 
in Coke’s reports, under the name of Standen 
and Bullock) it was agreed by the judges, 
that if a perfon, who has a power of revoca- 
tion, extinguiffies or fufpends that power of 
revocation for a fart only, he may ftill revoke 
as to die refidue of the ufes r . According to 
this opinion of the judges, we may venture 
to conclude, that if a tenant for life, with a 
power of revocation, makes a leafe for years, 
w indeed for life, he may notwithftanding 

exercife 
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exercife his power of revocation, as to the 
refidue of the ufes, after the determination of 
the leafe for years, or life 

Powers appendant (which are always an*, 
nexed to the eftate) are fueh as are' to be 
created, and take effeft during the continu- 
ance of the eftate to which they are annexed l . 
Of this kind, are powers referved to tenants 
for lives to make leafes. With refpeft to 
thefe powers, as they cannot be transferred 
over, or even be executed by another as at- 
torney, it feems that any conveyance, which 
wholly transfers the eftate of the tenant for 
life, muft entirely deftroy them v . Therefore 
not only a feoffment, fine, or recovery will 
have this operation, but alfo a bargain and 
fale, leafe and releafe, covenant to ftand 
feifed, or alfignment w . However, if the 
tenant for life, with ftich a power, makes a 
conveyance, by which he does not part with 
his whole life eftate, then it is agreed that the 
power is not extinguifhed. This is explained 
in a late cafe x j where A. being tenant for 
life, with a power to make leafes, conveyed 
his life eftate by leafe and releafe to B. and 
his heirs, in truft to apply the profits in pay- 
ment of an annuity to J. S. during A.’s life, 

and 
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y id die Jurplus of the rents and profits to A, 
The year following A. conveyed his eftate to 
truftees for ninety-nine years, if he Ihould fo 
long live, for payment of his debts j with an 
expr§fs refervation of all leafes granted, or to 
jbe granted by him. Afterwards A. made a 
leaf* purfoant to his power. The queftion 
therefore was, whether the firft conveyance to 
B. deftroyed the power. It was argued, that 
by the conveyance to B. the power was ex-* 
tinguilhed, lb far as refpe6ted A. as effec- 
tually as if a feoffment* had been made, or 
recovery fuffered. It was alfo foggefted that 
if the fobfequent leafe to A. Ihould be efta- 
blilhed, the decifion would lhake a great 
many titles j for that conveyancers confidered 
the grant of a life eftate extinguilhed a leaf- 
ing power, refcryed to the tenant for life. 
But Lord Mansfield held, that powers came 
into the courts of common law with the 
ftatute of ufes, and the conftrudlion of them, 
by the exprels direction of the ftatute, muft 
be the lame as in courts of equity: that 
the creation , execution , and deJlruElion of them, 
depended on the lubftantial intention of the par- 
ties. His lordlhip obferved, that it was laid, 
i ft. That the grantor, in the principal cafe, 
y^as not in pojffejfion, and that it was necelfary 

he 
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he iliould be, in order to execute the power. 
But as to that objection, he thought, that 
fojjejfion , in the cafe before him, only meant 
the receipt of the rents and profits, which 
were applied to A.’s ufe. If aSiual poflef- 
lion was neceflary, a leafing power could 
never be executed, where lands were in jthe 
hands of a tenant, adly. It was contended, 
that by granting away the life eftate, the 
power was extinguifhed. Certainly it would 
be, faid his Lordfhip, if the ‘whole life eftate 
had been granted away by die intention of 
the parties. But the conveyance in this cafe 
was only to let in a particular charge, fubjeft 
to which the rents and profits ftill belonged 
to A. And the leafe could not prejudice the 
annuity, or the remainder-man, for the beft 
rent was referved. He therefore held, that 
the leafing power was not extinguifhed by 
the conveyance to B. 

It only remains to obferve, with refpeft to 
leafing powers, relerved to tenants for life, 
that they can only be created on foch con- 
veyances, as operate by way of tranfmutation • 
of poflefiion. Therefore, if a man cove- 
nants to ftand feifed to the ufe ofhimfelffor 
life, with remainders over, with a power 

referved 



< ) 

referred to the covenantor to make leafes r ; M4* 

pl« 2o7* 

or if a man bargains and fells to one for life, 
referving a power to the bargainee to make 
leafes *, in either cafe the power is void in * Po P h * **• 
its creation; for the confideration which 
raifes -the ufe in the firft inftance extends 
'cTily^o the covenantor, and thofe in remain- 
der of his blood. And in the latter cafe, the 
confideration only reaches to the bargainee; 
whilft the reverfion, expedtant on the eftate 
for life, is wholly in the bargainor, for want 
of a confideration to take it out of him. 

Therefore the leflees, not being within the 
confideration of the conveyances, cannot 
poffibly take by virtue of the powers. 

But as to a feoffment, fine, recovery, and 
leafo and releafe, as the ufes on them are fed 
out of the feifin of the feoffee, conufoe, re- 
coveror, and releafee, it is not the conftdera- 
tion , but the declaration , which direfts the 
ufe to the leflees by virtue of the power. 

It was obferved in a preceding page, that 
a fpringing or fhifting ufe cannot be barred 
by a feoffment, fine, or recovery, unlefs the 
feifin, out of which they are* to be ferved, 
when they come in ejfe, be difturbed; as in 
die cafe of a covenant to ftand feifed to the 

ufe 



( 302 ) 

uie of fuch a perfon, at fuch a time, fri 
which cafe, till the contingency happens, the 
ufe in fee refults to the covenantor j and the 
Covenantor, before the life vefts, may by a 
a Supra, 191. feoffment prevent its ever taking effeft *« 
But though a man cannot bar a fhifting, or 
future ufe to a third perfon, yet he mar 
elude himfelf by a feoffment from all future 
* 1 Leon. 33. ufes, and poffibilities. Thus in a cafe b , 

jpl. 40. 1 

videonthefame where J. S. covenanted to convey lands to 
174- b.’ in. a. the ufe of himfelf in fee, until fuch time as 
Hob. 337. he the faid J. S. his heirs, executors, or ad-* 
miniftrators, fhould make default in payment 
of a certain fum, and after fuch default to 
the ufe of die queen, her heirs and fuccefiors, 
until her heirs and fucceflbrs fhould receive 
a certain fum ; after which period to the ufe 
of J. S. and his heirs for ever ; J. S. levied 
a fine to thofe ufes j and afterwards, being 
feifed accordingly, he bargained and Jold the 
lands to a ftranger. Default was then made 
in payment of the money j the queen feized 
the lands, and granted them over to another, 
and his heirs, quoufque the money be paid. 
Afterwards J. S. paid the money j and the 
queftion was, whether he could have the 
lands again, contrary to his own exprefs bar- 
gain and fale. It was refolved, that as J. S. 

at 



( 3°3 ) 

at the time of the bargain and fale had an 
eftate in fee, determinable upon a default of 
payment, according to the firft limitation of 
the ufe, fo that determinable fee only pafied 
by the bargain and fale, and not the new 
eftat^, which accrued by the latter limita- 
**ie^after the money paid, for that was not 
in ejfe at the time of the bargain and fale. 

But if J. S. had conveyed by feoffment or 
fine, then he would have barred himfelf from 
ever taking under the latter limitation of the 
ufe. 

A feoffment bars the feoffor of all intereft 
in the lands, fuch as rents, common, and 
the like It alfo bars him of the benefit of » shep. x. 199. 
a condition of re-entry, writs of error, and 
attaint, j ibid. 200. 

i Co. x i*. a. b, 

So if a man has an eftate of inheritance in 
his own right, and a leafe for years in right of 
his wife, and makes a feoffment of the land ; 
by the feoffment, not only die inheritance, 
but the intereft in the term of years, which 
the feoffor had in right of his wife, alfo 
paffes But in this cafe, if the grantor had * , Leon. CJ . 
conveyed by bargain and fale, as the ufe firft Bra«bridge. and 
paffes by that conveyance, and then the pof- 
feffion is executed in the fame manner as 

the 
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the ufe is transferred, the leafe in jure uxoris 
could not pals by the bargain and fale f . So, 
it Items, if A. has a rent charge out of the 
manor of D. in right of his wife, and after- 
wards purchafes the manor ; here, though 
a feoffment by A. of the manor will pafs the 
rent charge, yet a bargain and fale will bv hv 
fufficient for that purpofe s . 

We have before had an opportunity of 
feeing h , that if a man, feifed ex parte materva, 
makes a feoffment without any confidei ation, 
or declaration of the ufe to the feoffee, 
whereby the ufe refults to the feoffor j or if 
the ufe is exprefsly declared to the feoffor ; 
in either cafe the feoffor is in of the old ufe, 
and confequently the ufe and the lands will 
defeend to the heirs on the mother’s fide. 
However, if a tenant for years , or life , makes 
a feoffment in fee, by which he gives a feifin in 
fee to the feoffee, and the ufe either refults or is 
declared to the feoffor in fee, in this cafe the 
feoffor is not in of the old ufe ; for if he was, he 
would be in of his former eft ate, which was but 
for a term of years, or life ; whereas the ufe 
refults in fee. The ufe, arifing out of the 
tortious feifin of the feoffee, is altogether an 
entire new ufe. Therefore, if a tenant for life 
or years makes a feoriment, and declares the 
2 »fe 
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jufe to himfelf according to the extent of the 
,eftate, which he had previous to the feoff- 
ment, yet ftill it fhall be a forfeiture of his 
eftate for life, or years 1 j for the ufe is not « earth. *$. 
ferved out of the former eftate for life, or 
ye$rs, but out of a newly acquired feifin. 

* 1 % palling this feifin the feoffor has alfo 
transferred his prior eftate j and thereby 
merged and extinguilhed it in the fee, 
which is produced by the feoffment k . 

I muft here obferve, that a “feoffment is 
the only conveyance, by which a tenant for 
years, by elegit, ftatute merchant, or ftaple, 
or a copyholder, can create an eftate of 
freehold by diffeifin 1 . The utility of the 1 c 0 . Litt.49.1 
conveyance then by feoffment, in this in- 
ftance, exceeds all other conveyances. As 
to a recovery, there is an abfolute neceffi- 
ty, that there Ihould be a tenant to the free- 
hold, againft whom the writ of entry is to 
be brought" 1 . And as to a fine, if a tenant m vidc*.CruU 
for years, &c. levies a fine- without previ- 
oufly creating a freehold by a feoffment, the 
fine may be avoided by pleading partes finis , 
nihil babuerunt n . » 1 p.w. 519, 

3 Atk. 56*. 

1 Vent. 241. 

Thefe remarks lead me to make fome 
X fhort 
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ikort enquiries into the nature of eftates 
freehold created by diffeifin, and the opera* 
tioh of a feoffment by tenant for years, &c. 
in acquiring fuch eftates. The diffeifin al- 
luded to may be defined to be, where a man 
being in poffeffion by lawful means, as a te- 
nant for years, &c. by a tortious aft difleVW 
the owner of the fee of his freehold ®. That 
a feoffment fhould have had the peculiar 
quality of creating a freehold by diffeifin, 
we cannot wonder at, if we confider its na- 
ture. To make a feoffment valid, nothing 
is wanting but a pojfejjion ; and where the 
feoffor has pnjfeffion though it be a bare and 
naked one, yet a freehold or fee fimple pafles 
by reafon of the livery p . Now a lefiee for 
years has to all intents and purpofes this re- 
quifite, viz. pcjfeffien. In this refpeft the 
feoffment of the leffee is more valid than 
that of the leffor without the confent of the . 
leffee ; therefore, a feoffment by a lefiee for 
years paffes the freehold, though the leffor 
be upon the land ; becaufe whilft the leafe is 
in force, the leffor has nothing to do with the 
pofieflion 

We need but recur to the principles of 
the feudal fyftem, with refpeft to the fitua- 
7 tion 



( 307 ) 

fton ©ftheleffor and leffee, in order to placli 

the realbns of the above conftruftion in a 

jflill more accurate point of view. By the 

feudal law the poffelfion of the tenant was 

held to be the poffelfion of the freeholder ' fi Vide c*itei>- 

Th^ freeholder was equally expofed to the u k 

luisjof his freehold by the aft of his tenant, cowper.^j. 1 * 

as by his own aft*. Thus, if he permitted • ibid. 

himfelf to be diffeifed ‘ ; if he aliened v , if * vidB Gilb - t. 

93 . 

he claimed the fee, or if he affirmed it to be ’ Br °- d Mtj. 
in a ftranger w — in all thefe cafes the poffef- w Buti. note ». 
lion of the freeholder was liable to be loft. Co,L,£t * 330,b ' 
The fame relation was .held between the 
freeholder and tenant, in the transfer of the 
podeffion and freehold. The delivery of 
poffelfion by feoffment and livery of feilin, 
was the only thing neceffary. Now, as the 
tenant came in folemnly by the aft of the 
freeholder, and as there fubfifted a relation- 

fhip and privity between them x , he could, 

^ r r / • n* cr-r Co " p< 7 * 3 * 

on account of the notoriety of livery 01 kihn, 

convey that poffelfion, which was entrufted 
to his care by the freeholder. * So much in- 
deed was the aftual tradition of the poffelfion 
of the land by publick inveftiture adeemed, 
that whilft the tenant was in pojfeffion > the 
freeholder himfelf could not make a feoffment 
with livery of feifm, unlefs the tenant gave 
X 2 his 
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y cm. Lfo.4fi.b- his confcnt T . However, if the tenant aliened 
lupra. the fee* He created a forfeiture of his particu- 

lar eftate, for having betrayed the truft re- 
pofed in him, by transferring the feifin, out 
*o». litt. *51. of which his particular eftate was carved*. 
*‘»urr. 109. In procefs of time, this power of aliening the 
fee, or creating a freehold by difleilin,Ww 
not confined to a tenant for years. For te- 
nants by elegit, ftatute merchant, ftaple, at 
will, and at fufferance, could transfer the 
«sro. pL freehold by a feoffment and livery of feifin*. 
<4 " In fhort, all thofe who had a poffeffion, how- 

ever tortious or flepder it might be, could by 
a feoffment 'Veft an eftate of freehold in their 
feoffees: fuch were diffeifors, abators, and 
b Br»Q. lib. *. intruders' 1 . Therefore Lord Coke c , in his 

fol. 31. SL fol. 

‘'inft 1 commentary upon the 25th chapter of Weftm. 

1 Burr. 93. ad (which gives a writ of novel diffeifin , where 
tenant for years aliens in fee by feoffment) 
fays, that though the aft fpeaks of an aliena- 
tion by feoffment by a tenant for years, yet 
it extends to tenant by elegit > ftatute mer- 
chant, ftatute ftaple, tenant at will, and te- 
nant at fufferance i becaufe all thofe have 
a poffeffion. But, he adds, it is otherwise of a 
bailiff ; for he has no ■poffeffion. So if a tenant 
for years makes a leafe for life with livery, 
remainder in tail, and the tenant for life en- 
, ters; 
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ters j not only the tenant for life is deemed a 
diffeifbr, becaufe he accepts of the livery, 
but if after his death the remainder-man en- 
ters, fuch entry is accounted a difleifin d . 

Ji is very clear from the authorities above 
cited, and thofe placed in the margin ', that 
a feoffment by tenant for years, See. has the 
peculiar operation of creating a freehold by 
dilfeifin. This eftate of freehold, when 
created by diffeifm, is fufficient to fupport a 
fine levied thereon ; but unlefs a tenant for 
years, &c. previoufiy makes a feoffment, the 
fine may be avoided by pleading partes finis* 
nihil habuermt, as was before ohferved f . 
However it may not be amifs to cite the 
feveral cafes, which confirm this dodtrine 
refpedting the operation of a feoffment made 
by a tenant for years, &c. with a fine levied 
thereon. 

Thus in a cafe*, cited by -Mr. Knowler h ,. 
where ceftuique ufe, before the ftatute of ufes* 
conflycd the ufe by bargain and /ale, and 
afterwards levied a fine to a fir anger. The 
queftion was, whether the fine was not void j 
as neither of the parties had any thing in ufe, 
or pojfejfim j for by the bargain and fale the 
X3 ufe 
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ufe was in the bargainee } and nothing was 
in the bargainor or Jlranger. It was argued, 
that if the fine was not good, great inconve- 
nience would follow } for that many recove- 
ries had been fuffered againft die bargainor, 
after he had conveyed the ufe. T o this Fitz- 
herbert replied, that it was the folly of pur- 
chafers, not to take a feoffment from ceftuique 
ufe, before the fine was levied : for if 
they did, the fine would be good. For his 
part, he faid, he would never purchafe any 
land without taking a feoffment ; fo that he 
might be in poffeffion when the fine fhould be 
levied; for then the fine would be undoubted- 
ly good. In this cafe it is obfervable, that 
after the bargain and fale, ceftuique ufe had 
neither any thing in the ufe or pofleflion; 
and therefore he was not to be confidered as 
tenant at will to the feoffees : and yet Fitz- 
herbert thought that if he had previoufly 
made a feoffment, this would have created 
a fufficient freehold to fupport the- fine levied 
to the ftranger. The feoffment by the bar- 
gainor, after the bargain and fale, cou£ not 
have been warranted by the ftatute I Rich. 
.3. c. 1. fuppofing he had made it to the 
ftranger; becaufe, after that period, in fa£t 
he was not cejluique ufe. This cafe, I think, 

fhews 
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Ihews in a very pointed manner the force of 
a feoffment and livery. 

In the cafe of Whaley v. Tancred ', where 1 1 Vent. 141. 

t rr /• _ T. Raym. 219. 

a lellee for years made a feoffment, and le- videi A:k.s 7 i, 
vied a finej the queftion was, whether the 
leflor was barred by the fine and non-claim 
from the time the fine was levied j or whe- 
ther he was included in the fecond faving of 
the ftatute 4 H. 7. and fhould thereby be 
allowed to claim the lands five years after 
the expiration of his term ? It was refolved, 
that when a lellee for years, as well as a lellee 
for life, levies a fine, the reverfioner foall 
have five years to make his claim after the 
expiration of the term, or life eftate. In this 
cafe, we fee, there was no doubt fuggefted as 
to the validity of the feoffment in creating a 
freehold to liipport a fine j but the fcruple 
was, at what time the feoffment and fine 
Ihould bar the reverfioner of his intereft ? — 

Agreeable to the dottrine in this cafe, the 
Lord Chancellor Hardwicke, in the cafes of 
Shills v. Atkins k , and Earl of Pomfret v. fc 3 Atk. 5$s, 
Lord Windfor 1 , was of opinion,, that if a Vezejr.+Ji, 
lellee for years or at will makes a feoffment 
with livery, and then levies a fine, it will be 
a bar after five years run beyond the title ac- 
X 4 crued. 



*Co. Law 
Tradts, 126 . 


? 3 Co. 77. a. 


( 312 ) 

crued. Lord Coke m alfo, in Ipeaking of a 
copyholder (who is in the nature of a te- 
nant at will to the lord) fays, if a copyhold- 
er makes a feoffment in fee, and the feoffee 
levies a fine-, with proclamations, and five 
years pafs, the lord is barred. 

But where a tenant at will, copyholder, or 
leflee for years, makes a feoffment, and le- 
vies a fine, and ftill continues in poJ[eJJion> 
•paying rent, and performing the fervices, this 
will be accounted a fraudulent circumftance, 
and prevent the feoffment and fine from 
barring the owners of the inheritance. Thus, 
in Fermor’s cafe ", where R. F. feifed of the 
manor of S. leafed fome lands, parcel of the 
faid manor, to J. S. for years, who alfo was 
pofiefied of other lands at the will of R. F. 
and held lands of the faid manor by copy of 
court roll, J. S. made a feoffment with 
livery to C. for life, and then levied a fine 
with proclamations. J. S. continued all the 
tim* in poffefiion, and paid the rents to R. F. 
And it' was refolvcd, that as the feoffment 
was made, and as the fine was levied by 
fraud and covin, the owner of the fee, viz. 
R. F. (hould not be bound by the five years 
non-claim. 


Though 
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Though a feoffment by tenant for years, 
&c. will create a freehold by diffeifin, which 
eftate of freehold will fupport a fine, yet if 
has been lately determined, that a feoffment 
by a tenant in tail in remainder will not create 
Juch an eftate of freehold, as can fupport a 
common recovery. Thus, in a cafe °, where A. 
was tenant for life, with remainder to his firft 
and other fons, reverfion to himfelf in fee, 
with a power of appointing a jointure to any 
after-taken wifej A. married J. S. and pur- 
fuant to his' power limited the lands to the 
faid J. S. for her life, as a jointure. A. by 
his will devifed the reverfion, expeftant upon 
the eftate tail, to J. D. and then died, leav- 
ing B. his eldeft fon. B. entered on all the 
eftate by virtue of the limitation to the firft 
and other fons, excepting that part which 
was limited to J. S. for life by way of join- 
ture. J. S. being in polfeluon, an eje&ment 
was brought againft her on the feveral de- 
mifes of B. and J. W. for recovery of thepre- 
mifles, which fhe held by virtue of the limi- 
tation under the power given to A. when a 
verditt was given for the plaintiff, on which 
judgment was entered, and a writ of habere 
facias pojfejfionem executed. B. being thus in 
poffeffion under the verdift, made a feoffment 

with 
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with livery of feifin to D. in order to make a 
tenant to the precipe for the purpofe of fuf- 
iering a recovery to the ufe of B. his heirs 
.and alCgns for ever ; which recovery was 
fuffered accordingly. After the death of B. 
without ififue, J. S. the jointrefs brought 
her ejectment againft the heir at law of B. 
for the recovery of her joii.ture. A verdidl 
was given for the plain tiffi and judgment en- 
tered thereon, and J. S. reftored to the prc- 
mifles. The queftion was, whether the re- 
covery was properly fuffered ; that is to fay, 
whether there was a good tenant to the pra- 
tipe ? Lord Mansfield, in delivering the re- 
folution of the court, held, that the recovery 
was not duly fuffered : that the taking pof- 
feffion by B. under the judgment in the 
ejectment, did not of itfelf create a difieifin of 
the freehold. The pofleffion acquired there- 
by was only a naked one. That the feoff- 
ment by B. when in pofleffion under the 
judgment in the ejectment, did not create an 
oEtual eftate of freehold by difieifin, but an 
eflate of freehold merely at the election of 
the perfbn fuppofed to • be diffeifed. The 
judges in this cafe feemed anxious to difirin- 
guifh the difieifin created by the feoffment 
from an aSIual difieifin in order to avoid the 

recovery j 
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recovery i which indeed, if eftablifhed, would 

overturn a rule of law, viz. that a tenant in 

tail in remainder cannot fuffer a recovery 

without the concurrence of the tenant for life. 

Therefore, to make life of the emphatic ex- 

preflion of Lord Mansfield, “ If this queftion 

<c had been agitated in an adverfary real 

“ action, upon a plea that D. was not tenant 

“ to the freehold, it would have been ad- 

judged, from the law and artificial learning 

“ of tenures, that he could not be fo confi- 

* f dered. If the queftion had been, whe- 

“ ther tenant in tail in remainder fhould by 

tc fuch injurious entry and feoffment acquire 

,c a benefit to himfelf, to the prejudice of the 

t( reverfioner it would have been adjudged, 

“ from eternal principles of juftice, that an 

«* aft founded on wrong fhould not , by vir- 

“ tue of the crime it/elf become legal for the 

“ author’s advantage. And now,” added his 

Lordfhip, “ it is agitated, when common 

(C recoveries are eftablifhed • as a fpecies of 

** alienation : and the queftion is, whether the 

“ rule of law, which requires the concur- 

tc rence of tire owner of the firft eftate for 

K life, fhall be overturned?” To which it 

is anfwered, “ ’Tis better to fubvert the 
« 

“ rule dire ft ly , than fuffer it to be done by 

“ a fecret 
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“ a Jecret injurious entry, and feoffment.” 
Upon this ground alone I apprehend, with- 
out recurring to the refined diftinftions be- 
tween attual diffeifins, and diffeifins merely 
at the election of the parties, the reco- 
very might have been fet afidc, according to 
the principles laid down in Fermor’s cafe. 

It appears to me, that the original notion 
of a diffeifin at election arole from the cir- 
cumftanee of a man’s JuppoJing himfelf to be 
dilleifed, when in faff he was not, for the 
fake of entitling himfelf to the eafy and 
commodious remedy of affife of novel dijfeifm 
(which was the common method of trying 
f t Burr. no. titles, till the ejectment came in ufe r ) inftead 
of being driven to the more tedious remedy 
a j Com. 170, of a writ of entry q . The remedy by afliie of 
novel dijfcifin was introduced to redrefs aElual 
diffeifins recently committed : the facility of 
this remedy induced others, who were wrong- 
fully kept out of the freehold (though not by 
an aftual diffeifor) to allow or fuppofe them- 
felves to be diffeifed, merely on account of 
the remedy. So that in truth the original 
aft, committed by the wrong-doer, was not 
in itfelf a dijfeiftn , unlefs the party, fuppofed 
to be injured, defied it to be fo. I fhall here 

quote 
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ouote the Words of Mr. Butler', in his very r Butt, note i. 

* J Co. Litt. 130.K 

learned note upon this fubjeft, which explain umterfol -3j7-»- 
die diftinftion alluded to in a very clear man- 
ner. “ By a diffeifin,” fays he, “ at the eleftion 
** of the party is not to be underftood an aft, 

“ which in itfelf is a diffeifin, but which the 
** party, fuppofed to be difieifed, may, if he 
" pleafes, confider as not amounting to a 
“ diffeifin : on the contrary, every aft which 
“ is fufceptible of being made a diffeifin by 
“ eleftion, is no diffeifin, till the party in 
“ queftion by his eleftion makes it fiich.” 

As an inftance of this kind of difieifin at 
election, in the cafe of Blundel v. Baugh', • w. Jones, 3 »j, 

316. vide the 

the judges held, that if a tenant at will makes cafes cited 
a leafe for years rendering rent, and he t», 113 . 
enters, and pays rent, that can be no dif- 
ieifin, unlefs at the election of the firft leflor. 

In this cafe the original aft by the tenant at 
will, viz. the making the leafe for years, 
was not of itfelf fufficient to create a diffeifin; 
but if the firft leffor had; feigned himfelf to 
be difieifed for the fake of the remedy, then 
it would have become a difieifin upon the 
eleftion of the firft leffor. It follows from 
this idea of a diffeifin at the eleftion of the 
party, that every aft, which immediately of 
itfelf creates a diffeifin, mufl be confidered 
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as an allual diffeifin. Now the feoffment 
of a tenant for years, at will, &c. had the 
peculiar force of creating an immediate eftate 
of freehold in the feoffee, with all the rights 
and incidents annexed to it; the eftate of 
the feoffee became immediately fubjeft to 
dower and curtefy, and the defcent upon 
the heir immediately took away the entry of 
♦ Bud. note. the diffeifee'. That a feoffment by tenant 
uaderfoi. 337— for years, &c. had, and indeed has to this 
day, the force of creating an actual eftate of 
freehold by diffeifin, is a point, I think, 
pretty clearly fettled by the authorities be- 
fore recited. Indeed, the judges, indeliver- 
r Cowp. 703. fog their opinions 7 in the above cafe of 

Atkins v. Horde, faid, that where the books 
fpeak of an adtual diffeifin created by the 
feoffment of a tenant for years, &c. it muft be 
underftood of feoffments of old , attended 
with livery, and an allual tranfmutation of 
the poffeffion; but that conveyances had 
now languifhed into a mere form , and had 
loft their efficacy and Jolemnity. According to 
this opinion of the judges, we are led to be- 
lieve, that they thought a feoffment by a 
tenant for years, &c. would not at this day 
transfer an aSlual eftate of freehold by diffeifin 
to the feoffee. But Mr. Butler, in the ex- 

' - cellent 
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cellent note, fo frequently referred to, has 
endeavoured to prove (and I think fuccefs- 
fuily) that feoffments from the time of Henry 
the fecond (which is prior in point of time 
to the inflances given by thejudges as cafes of 
old feoffments) to the prefent period, have not' 
been made with any other folemnities, than 
thofe with which they are made at prefent ; 
and of courfe the operation and efficacy uni- 
versally allowed them by courts of judica- 
ture, and writers of authority, from that mo- 
narch’s reign, muff be afcribed to them now. 
Mr. Buder concludes his difiertation on this 
fubjefl by obferving, that from the authority 
of Brafton and others, the diffeiffn produced 
by feoffments muff be underflood to be an 
eiElual diffeiffn, and not a diffeiffn merely at 
the eleSlion of the party. That however 
flender, bare, or tortious, the poffeflion of 
the feoffor is, his feoffment neceflarily and 
unavoidably veils the freehold in the feoffee, 
tiU the diffeifee by entry or a£tion reftores 
his poffeflion. And that a fine, may be levied 
of, or common recovery fuffered upon, this 
eftate of freehold by diffeiffn; which feoff- 
ment, fine, and recovery, will in procefs of 
time bar the owner of the freehold and in- 
heritance. 

9 


There 
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'there is a cafe, that muft occafionally 
Come before profeflional gentlemen, which is 
principally founded on the learning of dif- 
lcifinss — Suppofe A. to be poffeffed of a 
term of 1000 years, under a decree of fore- 
clofure, made perhaps 50 or 100 years ago: 
and on account of the great length of time 
fince the term was firft created, it is impof- 
fible to afcertain the owners of the reverfion 
in fee : In this cafe, if A. the termor is 
defirous of obtaining the freehold and in- 
heritance, and for the reafons juft given he 
cannot legally purchafe the reverfion, he may 
by a feoffment and fine abfolutely acquire 
the fee : and as the reverfioner is here un- 
known, and as there is no paying of rent, or 
the like, which would, according to Fermor’s 
** Vezey, 481. cafe, admit the pofiefiion of the reverfioner, w , 
there can be nothing to obftruft the full 
force and operation of the feoffment and 
fine. 


In a cafe of this kind, it feems adviiable 
that the term fhould be previoufly affigned 
to an indifferent perfonj that there fhould 
then be a feoffment with livery of feifin ; 
after that, a fine fhould be levied ; and then, 
by a third deed, reciting the aflignment, 

feoffment. 
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feoffment, and fine, the- ufes of the feoff- 
ment dnd fine ihould be declared, and it 
fhould be alfo declared, that the term was s 
afiigned to attend the inheritance, not gene- 
rally, but as acquired by the feoffment and 
fine. 

The term may in this cafe be afiigned ab- 
solutely without any trufts declared in the 
deed of aflignmentj leaving it to the fiibfe- 
quent deed to direCt them; or it may be 
afiigned iii truft for fuch perfon or perfons 
as the afiignor fhall appoint, and in default 
of fuch appointment in truft for the afiignor. 

Either cafe will effectually ferve the purpofes 
of the affignrhent. If no trufts are declared 
in the deed of aflignment (as the ftatute- of 
frauds prevents any refulting truft) when the 
afiignor makes the feoffment, he does not 
tnake it as being in poffefliOn under the 
term (for that he has abfolutely transferred to 
another) but as having an adtual pofleflion, 
without having apparently any legal or equit- 
able title to the lands. For after the afilgn- 
ment he has certainly no right to the pojjeffton , 
but muft be confidercd as a wrongful with - 
holder x . In this cafe then it is very clear, * Vide i Bam 
that the feoffment, which acquires the tor- 967 9S ' 

Y . tious 
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tious freehold, does not forfeit the term veiled 
in the aflignee : confequently, if the ellate of 
freehold, as acquired by the feoffment, fhould 
be avoided by the entry of the reverfioner, 
ftill the term will remain unforfeited. So 
if the aflignor made the feoffment, as being 
ceftuique triift of the term, ftill the feoffment 
could work no forfeiture of the legal eftate 
of the truftee, as I have endeavoured to ex- 
plain elfewhere y . 

It would be unneceffary to dwell upon the 
utility of the alignment of the term, in pre- 
venting a forfeiture of it by the feoffment. 
It is, however, farther obfervable, that if 
the feoffor had not previoufly made an align- 
ment, the feoffment would have extinguifhed 
the term. For in fuch a cafe, the term 
would have paffed by the feoffment and 
livery from the termor ; and yet it would 
not have been transferred to the feoffee, for 
the fee paffed to him : neither could the firft 
leffor or reverfioner have it z . 

Lord Hardwicke * laid it down as a rule, 
** that a fine levied by a termor for years is a 
“ forfeiture but the reverfioner has five 
** years after the expiration of the term to 

“ enter.” 
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lf enter.” The cafe of Whaley v. Tankard 4 b Supra . 
agrees with this opinion : for both fpeak of 
the forfeiture incurred by the lejfee himfelf. 

But Lord Coke, in Margaret Podger’s cafe', *9 Co * ,0 S b ' 
feems to make a diftin&ion, where the lejfee 
for years, and the lejfor are both diffeifed, and 
a fine is levied upon fuch newly-acquired 
eftate by difieifin j for in this cafe, he fays, 
that after five years run upon the fine from 
the time it was levied, the leffee and lefior 
arc both barred by the non-claim. Now if 
this diftinttion of Lord Coke be true, then 
whether the feoffor in the principal cafe 
makes his feoffment as cejluique truft of the 
term (in which cafe he would be tenant at 
aaill to the truftee) or whether he makes it 
as a norongful witholder or deforceor , after 
an abfolute alignment of the term, in either 
cafe he not only difieifes the reverfioner, but 
aifo the eftate of the truftee 6 or termor: and * vide i v«zey, 
then if a fine is levied upon this eftate of 48l ‘ 
freehold by difieifin, and five years pafs 
without any claim, the reverfioner will, be 
barred of his entry. I muft, however, ap- 
prize the reader, that the diftinftion made 
by Lord Coke, in Margaret Podger’s cafe, 
has been denied to be law upon the authority 
of the cafe of Whaley v. Tankard*. Though • y<ie *v«it, 
Y 2 indeed 
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Indeed there appears to me to be a material 
diftinfrion between the two cafes. This 
diftin&ion was recognized by the court in 
the fame cafe of Whaley v. Tankard, who 
faid, that in that cafe the leflee came in with 
privity y and was trufted with the pojfeffion : 
but that in the cafe cited by Lord Coke, 
the difleifin was committed without the con - 
Jent of the leflee. Even fuppofing the term 
had not been previoufly afligned, and the 
feoffor, as termor for years, had made the 
feoffment, yet there does not feem to be fuch 
a privity between the termor and reverfioner 
in this cafe, as to bring it within the reqfons 
of Fermor’s cafe, or that of Whaley v. 
Tankard. In this cafe the termor comes in 
by a decree of the court, and is not entrufted 
with the pofieffion. W hi 111 indeed the equity 
of redemption continued, there fubfifted a 
privity between them as mortgagor and mort- 
gagee ; but the decree of foreclofure entirely 
deftroyed that privity . I lhall conclude by 
*» Atk. 6 3 i. citing the opinion of Lord Hardwicke f , who 

faid, if a man purchafcs an eftate, which he 
fees himfelf has a defeat upon the face of the 
deeds, a fine levied will be a bar j for the 
defeSt upon the face of the deeds is often the 
occafion of the fine’s being levied. 


It 
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It may not be- unacceptable to fubjoin the' 
form of an antient deed of feoffment in 
Englilh, with a declaration of the life to the 
feoffee. 


Know all men by thefe prefents, That I 

William Hartwell, of , in the county 

ofMiddlelex, gentleman, for and in con H de- 
ration of a certain fum of money, have grant- 
ed and enfeoffed, and by thefe prefents do 

confirm unto John Hannay, of , in 

the county of Middlefex, aforefuid, gentleman, 
and to his heirs and afligns, all thole mef- 
fuages, lands, tenements, and hereditaments, 
fituate and being [the parcels , Jhould be 

here injerted , and dejcribed~\ with all and every 
of the appurtenances thereto belonging, or 
in any wife appertaining, to have and to. hold 
the faid meffuages, lands, tenements, here- 
ditaments, and premifies, with their and 
every of their appurtenances, unto the faid 
John Hannay, his heirs and afligns, to the 
only ule and behoof of the faid John Hannay, 
his heirs and afligns for ever. And I the 
faid William Hartwell, my heirs and afligns, 
will warrant, and fur ever defend the afbre- 
faid meffuages, lands, tenements, heredita- 
ments, and premifies, hereby conveyed, or in- 
tended l'o to be, with the appurtenances, unto 
the laid John Hannay, his heirs and afligns, 
againft all and every perfon or perlbns 
whomfoeyer. In witnefs whereof; I have 
Y 3 hereunto 
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hereunto fet my hand and feal, this - day 
of , in the year of our Lord , 

Signed, fcaled, and 
delivered, in the 
prefence of 

Livery of Seifin indorfed. 

1 Mem . — On the day and year above? 
mentioned, he, the laid William Hart? 

well, [or A. B. of , gentleman, 

by virtue of the power and authority 
to him given by the within -named 
William Hartwell] did enter into and 
upon the premiffes within mentioned 
to be conveyed, and take and deliver 
v quiet and peaceable poffeffion, and 
livery and feifin thereof to John 
Hannay [or to D. E. authorized and 
appointed by him to take and receive 
the lame] according to the force and 
effeft of the within-written deed, in the 
prefcnce of us. 


G RANTS, 
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GRANTS, 


N OTHING could be more fimple, and 
at the fame time better adapted to 
transfer the poflefiion of lands, than the 
antient conveyance by feoffment and livery. 

But the nature of the feudal fyftem foon 
obliged men to contrive other modes of 
a durance for the purpofe of conveying fuch 
ipecies of property, as could not be aliened 
by livery of feifxn, or the mere delivery of 
poffeflion. Thus, according to the feudal 
dofbrines, the lord, upon giving lands to a 
feudatory, ftill referved to himfelf fervices 
either exprcffed or implied : from which cir- 
cumftance the lord was faid to be feifed of 
a feignory, whilft the feudatory or tenant had 
the feud, or the poffeflion held by feudal 
fervices 1 . This ppffeflion or feud, the feu- • Wright’* T«a. 
datory might by permifflon of the lord trans- 3 °’ SI * 
fer by public inveftiture, or livery of feifin j 
and fo the lord on the other hand might with 
the permifflon of the tenant convey his feig- 
Y 4 nory. 
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nory. But then this feignory could not be 
transferred by livery of feifin, becaufe it was 
a thing whereof no poffeffion could be had. 
So too after the feudal law permitted aliena- 
tions in fee, for life, or years, the tenant or 
feudatory thought it advantageous to carve 
lefler or particular eftates out of the feifin of 
his original feud, whereby he referved to 
himfelf die reverfton ; or perhaps in parting 
with the whole of his feud, he in return fe- 
cured to himfelf a rent charge ; or in making 
leafes, he referved an annual rent, &c. In 
.thefe cafes, as in that of the feignory, neither 
the rent nor reverfion could be granted by 
livery of feifin, for. of thefe tilings no pofief- 
lion could be taken. Now in order to con- 
vey this fpecies of property, and to fiipply 
the notoriety of livery of feifin, it was thought 
that the delivery of the deed, which contained 
the intention of the parties (the one of parting 
with, and the other of receiving the property) 
was the beft, and only method to effectuate 
that purpofe. Upon this account all luch 
kind of proper ty, whereof no aCtual pofieflion 
could be taken, was faid to lie in grant ; fuch 
as feignories, rents, fervices, reverfions, com- 
mons in grofs, tithes, &c. which, in contradif- 
tindtion to corporeal hereditaments, were called 
incorporeal 
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incorporeal hereditaments, becaufe they wanted! 
the fubftantial and permanent quality of lanc£ 
houfes, wood, &c. 

The conveyances by feoffment and grant, 
were the two original and principal convey- 
ances at the common law for conveying the 
two Ipecies of property above alluded to. 
A grant may properly be defined to be, a 
gift in writing of fuch things as cannot pafs 
by livery of feifin. Before the ftatute 29 
Car. 2. it was faid to be a gift of fuch things 
as could not pafs by word only without any 
writing, as rents, reverfions, &c. Taking it, 
however, in this fenfe, all conveyances by the 
king, and bodies politick, were properly grants ; 
for they could not convey but by a deed b . 
So alfo the term grant may in its common 
acceptation be applied to a feoffment, fine, re- 
covery, bargain and fale, leafe and releafe, 
&c. But grant in its true meaning muft be 
underftood of a conveyance of incorporeal 
hereditaments. In this fenfe alone I ihall 
fonfider it in the enfuing pages. 

The mode, which I Ihall adopt in treating 
this fubjeft will be to confxder, ift. What 
things, which do not lie in livery, are allowed 

by 


»> Weft. SymV 
pi. I. f. 
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by the law to be granted, or transferred from 
one man to another, sdly. What are the 
peculiar properties of fuch things as lie in 
grant. 3dly. By what operative words they 
will pafs. And, laftly, the manner in which 
reverfions, and rents, &c. are granted. 

If a man has common in grofs of pafture 
Jans number granted to him in fee by deed, it 
is faid, that the grantee may grant, or transfer 
it to another, becaufe the word heirs implies 
‘1R0u.ab.46. ajfigns c . But even now a common in grofs 
Jans number for life or years, cannot be 
granted over, unlefs the grant had been to the 

* Perk. r. 103. firft grantee, and his ajfign^*. However, 

* a RoU.ab. 46, Rolle makes a quaere as to this cafe e . Com- 

mon of pafture for a certain number of cattle 
is transferable without the word qffigns added 
1 Perk. f. 103. in the firft grant f . The difference then in 
thefe cafes is between common of pafture 
with, and without number. It is held, that 
the grantee of a common may grant it y be- 
fore he has had feifin Thereof, becaufe by the 
t1R0U.ab.47. grant he is fcifed of the freehold*. 

The conveyance by which common of 
pafture in grofs may be granted, is a grant at 
h Lite. r. 617. common law h j or common of pafture may be 

Weft. Symb. . 

pi. x. f. 194. extmguifhed 
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extinguiflied by a releafc to the tenant of the 

Jand It was faid by Crew, C- J. that com- ’Shep. t. 31^ 

mon for beafts might be limited to ufes j J w. Jones, 

. Il8. 

whereas Dodderidge k was of opinion in the k im<i. 1*7. 
fame cafe, that commons could not be granted Bro. ab.tit. 
to a ule, quia ipfo u/u conjumuntut ; if this pf **0?" 
latter opinion be law, then common in grofs 
cannot be pafled by a bargain and fale, or 
covenant to ftand feifed. However, it feems, 
without doubt, that common when conveyed 
with lands, may pafs with the lands by either 
of thofe conveyances *, and indeed lands can- 1 vide weft, 
not pafs without the common, which is appen- f. 396. 
dant to it m . So a common in grofs certain ™ p er k. r. 104. 
may be granted by a fine ", though not by a ” 1 Cruife, m. 
Common recovery 0 * cruife, i6g. 

Pig;. Rec.96. 

A corody certain (fecus as to a corody »«- 
Certain*) and rents, or fervices, are grantable PzR0i1.ab.4s, 
over in tee, for life, or years q . A rent may q siiep. t. *37, 
be granted before the grantor is feifed of it} * RoU,ab * 4 * 
as if a leafe be made to begin at Eaftei*, and 
before that time the lefiee grant liis term to a 
ftranger, this grant is good'. But if a man t p er k. r. 9 t. 
grants a rent out of the manor of Dale, when 
he has no property therein, and afterwards 
lie purchafes the manor, yet ftill the grant of 
the rent, as it was vpid in the beginning, fhall 


never 
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never take effect *. ' But though a man can- 
not by a prejent grant charge thofe lands 
which he has not at the time of the grant, 
yet if a man grants the reverfion of an acre 
of land, when he has nothing in the land, by 
a fine executory , and afterwards the reverfion 
is purchafed by him, the grantee may in this 
cafe enter when the reverfion falls, or have 
execution thereof by a Jcire facias So a 
grant of a rent charge to be ifiuing out of a 
reverfion expeclant on a particular eftate is 
good to charge the lands after the death .of 
the tenant’. But no rent can be referved 
upon the grant of incorporeal hereditaments, 
nor out of a right, as if a diffeifee releafe to a 
diflfeifor, referving a rent, the refervation is 
void 

Rents may be referved on, or created by, a 
fine executed x , bargain and fate’, common 
recovery 2 (not only out of the pofieflion of 
the ifccoveree, but of cejluique uje) leafe and 
releafe, or covenant to ftand feifed \ 

Vefted remainders may be granted b . But by 
the common law, if there had been a devife 
of a term to A. for life, remainder to B. ; here 
B. could not in the life-time of A. grant his 

remainder ; 
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remainder ; becaufe, as A. might outlive the 

term, it was an uncertain event, whether B. 

might ever come in pofieflion under the term, 

which uncertainty, or pofiibility was not 

grantable over c . So if a kafe had been e ioCo.47.a.tr. 

made to two for their lives, the remainder to *3*- as » the 

the executors of the furvivor, now as this bi 'lity coupled 

. r - . „ . . with au 'mterejt. 

chance of furvivorflup was extremely uncer- 
tain, it could not have been granted or trans- ■ 

ferred d . But it has of late been held, that if * c 0 . Litt.46.b. 
a term is devifed to A. for life, remainder to 
B. for the refidue thereof fuch pofiibility may 
be afligned e : and if it were not in ftriCcnefs c * P. w. 60S. 
to operate as an alignment, yet it would be 
good as an agreement , efpecially when made 
for a valuable confideration. So where there ibid, 
were two co-heirefies to J. S. and being in 
expectation of gaining confiderably by him, 
they agreed in the life-time of J. S. to divide 
between them whatever fiiould come to them 
by virtue of his will ; now though this agree- 
ment was concerning fo remote a poffibility, 
yet it was eftabliflied by a decree of the court 
of Chancery f . It is alfo held, according to is*, 

the prefent courfe' of chancery, that not only 
a trujl, but even the pofiibility of a truft, is 
grantable over*. * vide fupra. 


The 
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The books make a diftin&ion between £ 
pojfibility, and an inter eft. If a leafe is made* 
it is not perfected till entry by the leflee ; yet 
even before the entry the leflee has an inter eft 
•>Co.LUt.+6.b. j n the term, which he may transfer \ But 
i Moor. 57. ^ where 1 A. made a leafe of forty years to B. 

and it was covenanted that if the leflor found 
the premifics well and fufficiendy repaired at 
the expiration of the term, then !he leflee 
fhould hold over during forty years longer ; 
the leflee granted totum interejfe terminunii et 
terminos qua tunc habuit in tenement is illis , and 
it was held that this alignment did not pals 
the term expectant On the firft term, for that 

• was but a pojfibility > and no intereft. So there 
has been a diftindtion taken between fuch 
pofflbilities, as we have juft: mentioned, and 
thofo which are a kind of incidental or natural 
produce , arifing out of lands let upon leafe : 
far thefe latter pofflbilities are faid to be 
grantable over. Thus if a leflor covenants 
and grants, that the leflee for years after the 
expiration of the leafe may carry away the 
corn growing upon the premifles, now though 
it be a pofiibility, whether any com may be 
growing at the end of the leafe, yet as the 
leflor is owner of the foil, out of which the 

* corn muft arife, he has a power to grant it to 

the 
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the lelfee k . So if A. leafes land to B. for 
years, and grants that he lhall have the natu- 
ral and yearly fruit of the foil, which lhall be 
on the land at the expiration of the term, 
fuch as grafs, &c. this grant is valid, and 
palfes the property to the. grantee The 
grant of all the tithe wool of fuch a year, is 
good in its creation, though it may happen 
there was no tithe wool in that year. But 
the grant of the wool, which lhall grow upon 
fuch Iheep, as the grantor lhall afterwards 
purchafe, is void. 

A contingent remainder may be granted or 
palfed before it veils, fo as to bind the intereft, 
which may afterwards accrue by the contin- 
gency: but this cannot be effected by any 
other conveyance than a fine by way of ejiop- 
pel, or polfibly by a common recovery ™. 
Thus ", where A. made a feoffment to the 
ufe of himfelf for life, and after the death of 
himfelfj and M. his wife, to the ufe of B. his 
eldeft fon for life, and after the death of A. 
M. and B. to the ufe of B. and his heirs male 
of the body, and for default of fuch iffue to 
the ufe of the heirs of B j B. had iffue a 
daughter, and by fine, and indenture granted 
to D. for 500 years, to commence after the, 
7 death 


k a Roll, ah, 47, 
4 S< 

Hob, 13a; 


1 a Roll. ab.4$» 
Hob. 132. 


Ibid. 


m Fenrne, 537. 
edit. 4. 

n Pollex. 54,55. 
Weale and 
Lower. 

Feanic* 53$. 
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death of A. : B. and M. died, and A. filf- 
vived ; it was held that the eftate limited to 
B. was a contingent remainder ; and though 
B. levied the fine for 500 years, and died 
before the contingency happened, yet his heir 
afterwards, when the contingency happened, 
was bound by the fine during the 500 years, 
and that if the fine had been in fee, the heir 
would have been bound for ever. 

•jp.w. 371. } n t he cafe of Vick v. Edwards 0 , which 

Supra 5* 

we have before ftated. Lord Talbot held that 
a fine would bar the contingent remainder to 
the furvivor, and pafs a good title to a pur- 
t- Feamc, 536. chafer. It is obferved by Mr. Fearne p with 
edtt ‘ 4 ‘ relpefl to this C2fe, that Lord Talbot did not 
feem to advert to the circumftance of the 
fine’s being levied by the perfon, who had the 
particular eflate for life, as well as the con- 
tingent remainder j and confequently deflroy- 
ing that contingent remainder, inftead of 
merely palfing it by eftoppel. 

There are different modes of palling hefted 
remainders. If an eftate is limited to A. for 
life, remainder to B. for life, or in fee, B, 
may transfer this remainder to another by a 
grant at common law (though to fuch grant 

attornment 
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attornment was formerly neceflary’) or by a 
bargain and fale % or leaie and releafe or 
covenant to ftand feifed ', or by a releafe to 
the particular tenants But if there be an 
eftate for life, remainder to J. S. in tail , J. S. 
cannot by any of the conveyances juft men- 
tioned pafs his eftate tail in remainder, fo as 
to exclude the claims of his iffue, for they 
can only transfer, what the grantor lawful- 
ly may grant, viz. a bafe fee, determinable 
by the entry of the iffue in tail"* How- 
ever, if in this cafe J. S. levies a fine, it will 
completely bar the claims of the iffue in 
tail w . So if there be tenant in tail in poffef- 
fion, the iffue in tail may, during the life of 
the tenant in tail, bar the entail by levying a 
fine \ 

But though a fine levied by a tenant in tail 
in remainder bars the entail, yet a common 
recovery has not this power ; for if there be 
a tenant for life, remainder to J. S. in tail, if 
J. S. wifhes to fuffer a recovery to bar the 
eftate tail in remainder, he muft previoully 
procure a furrender of the life eftate to the 
perfon againft whom the writ of entry is to be 
brought 7 . 


Z Reverfions 


1 Litt. f. 5 
578. 

r Vaugh. 5*. 

8 Butl. note 3. 
Co. Litt. 276. a, 
1 a Co. 15.3. bt 
Vide fupra. 
y Litt. U 465# 


u Vide 2 Salfe* 
619. 


w 3 Co. 84. a. 
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7 1 Cruife, 30, 
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20 GeO. 2.6*20. 
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Reverfions are alio a fpecies of incorporeal 
hereditaments, and may be pafled by a grant 

* litt. f. j«. a t common law \ Reverfions differ very ma- 

terially from remainders in this refped, viz. 
that the former are deemed to be a prefent 
actually vefied intereft, which may be granted 
fo as to take effed during the lives of the par- 
ticular tenants j whereas, with refjped to the 
latter, if A. be tenant in tail, remainder over 
to B. in tail, and B. bargains and fells to D. 
during the life of A. this grant is abfolutely 
void, becaufe it can never take effed in pof- 

* * Co. 51. a. feffion *. 

Reverfions may alfo be granted or trans- 

h Vaogh. 51. ferred by a bargain and fale b , leafe and re- 

* Botij note j. leafe', covenant to Hand feifed' 1 , by a fine*, 

<>5Co. s. b. or r eleafe to the particular tenant f . How- 

II Co.46.b0 r 

47. *. ever, a common recovery fuffered by a rever- 

* 5 Co. 39. b. J 1 

1 Litt.r. J75- fioner will not pafs the reverfion, becaufe in 
order to fuffer a recovery, it is abfolutely ne- 
cefiaiy that the tenant to the pratipe fhould 

* vide a Cruife, have an adual eftate of freehold E . 

*3i 

Advowfons are likewife a kind of property, 
which lie in grant, and are transferrable from 

fc L«tt £617, one perfcn to another h . Indeed it is faid, 
that the grantee of an advowfonmay grant it 

before 
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before any preferment *. As an advowfon in 1 * Ron. »*>. 47- 

grofs may be limited to ufes k , it feems, that k w.jonet J nS. 

it may be transferred by a bargain and fale, 

leafe and releafe, and covenant to Hand feifed. 

So a fine may be levied of an advowfon in 

grofs In Dormer’s' cafe m , it was affigned L 8 ^^^ 

for err of, that a writ of entry in the poft did 

not lie of an advowfon ; it was, however, re- 

folved, that a recovery might be fuffered of 

an advowfon. But it has been faid", that "Vide»Cruife, 

167* 

this mull be underftood of an advowfon ap- 
pendant to a manor, and not of an advowfon 
in grofs ; however, it is agreed, that a reco- 
very may be fuffered of an advowfon, toge- 
ther with a very fmall quantity of land 0 , W ur. ut. 


Seignories, tithes, and franchifes, fuch as 
views of frankpledge, perquifites of courts, 
leets; to have a lordfhip paramount j to have 
waifs, wrecks, eftrays, treafure trove, royal 
fifh, forfeitures, and deodands j to have the 
conufance of pleas ; to have a bailiwick, or 
liberty exempt from the fheriff } to have a 
fair or market ; or to have a foreft, chafe, 
park, warren, or fifhery, and the like, are 
grantable over from one man to another in 
fee, for life or years p . 


Z 2 


It 


2 Comm. 37, 3$, 


* Shep. T. 239* 
Vide the cafes - 
referred to is 
note j. 
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It was formerly doubted, whether ail art- 
tiuity was afiignable, even if the wbrd affigrtt 
was inferted in the grant ; however, it is now 
fettled, that it is transferable even without' 
i*. ' ‘ the word a M ns q - StdI in the fpecial cafe 

of a grant of an annuity pro confilio impendent 
do, if the word affigns is omitted, it is not 
jCfcas’b 01 ’ transferrable r . An annuity of inheritance is 
forfeitable for treafon, like corporeal heredi- 
taments; yet it does not come within the 
ftatutes of mortmain, nor is it entailable with 

* Har. Co. Litt. th e ftatute de donis \ 

2. a. Nofte i. 

A man may give or grant his title deeds 
to another, who may cither keep or cancel 
them; and fo a man may. give away his 
title deeds of his eftate in fee Ample, and his 
* shep. t. heir can have no remedy v . But a tenant in 
Co. Litt. *3*. b. (ail cannot give away the title deeds belong- . 

ing to the eftate tail no more than the lands 
w Shep. t.s^i. themfelves w . So if a man mortgages his 
lands, and does not deliver up the title deeds, 
and afterwards makes a fecond mortgage to 
a man without notice, and delivers up the 
title deeds to the fecond mortgagee, upon a 
bill of foreclofure brought by the firft mort- 
gagee, and to have the title deeds delivered 
up to him, the court will not compel the 

fecond 
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fecond mortgagee to deliver up the title deeds, 
unlefs the firft mortgagee pays him his mort- 
gage money. This was the point in the 
cafe of Head v. Egerton*. 3 P. w. »*o. 

Having pelted out foch things as lie in 
grant, which are grantable over, and alio 
the different conveyances by which they pals, 
it remains to Ihew fuch particular kind of pro- 
perty as lie in grant, which at the fame time 
is not allowed to be transferred. It is a pretty 
general rule, that all things which are granted 
to a man by reafon of any truft touching the 
perfon of the grantor, cannot be granted over, 
unlefs the grant is made to the grantee, and 
his affigns y . Nor can an office of truft re- , Perk> 
fpefting the grantor be exercifed by deputy, 
unlefs the grant provides for that circum- 
ftance *, or unlefs it is limited to the heirs of * Perk. r. JO o. 
the grantee a . The office of carver, or fewer, * She p - t . 240. 
or chamberlain, &c. cannot be granted over, 
or ufed by deputy, if the grant is. not made ex- 
prefsly for that purpofe b . Though the (he- Perfc - >«• 
riff's office be not grantable over, yet it may 
be exercifed by deputy *. It has been held, * 3 S ^* P ' T ‘ * 37 ' 
that where one office is incident to another, 
fuch Incidental office cannot be feparated from 
{he principal. Therefore, when the king 
Z 3 granted 
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granted die office of Jhire-clerk of a county, 
the grant was held void, the office of (hire- 
clerk being infeparably incident to that of 
y 4 Co. 3*. b. Jheriff y . So the grant of the office of marjhal , 
with a refervation of the office of chamberlain , 

* i Salk. 439- is void z . 

Chafes in action, or rights of going to law, 
are not (ftri&ly fpeaking) affignable, or trans- 
' Co. Lit. 114. a. ferrable c . Thus a bond is a chofe in a£tion, 
and by the rules of the common law is not 
grantable over: and though we daily fee 
aflignments of bonds, yet thefe affignments 
are rather in the nature of letters of attorney 
authorizing the alfignee to die in the af- 
fignor’s name j or (to ule the words of Sir 
4 & Comm. 441. W. Blackdone 1 *) “ when in common accep- 
“ ration a debt or bond is faid to be afligned 
“ over, it muft dill be fued in the original 
“ creditor’s name ; the perfon to whom it is 
u afligned being rather an attorney than an 
** aflignee. But the king is an exception to 
“ this general rule, for he might always 
** grant or receive a chofe in adtion.” And 
though a bond or obligation cannot be 
granted or afligned over, yet the obligee may 
grant the deed itfelf to another, who may 
-•either cancel it, or deliver it up to the 

obligor. 
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obligor”. The reafon given, why thefe £Oo.iitu *aa*, 
chofes in a&ion cannot be afligned over, is 
becaufe it was thought to be a great encou- 
ragement to litigioufnefs to permit a man to 
rnake over to another his right of going to 
law f . But notwithftanding this rule of law, f * comm. 44*. 
yet equity has in many cafes fupported aflign- 
ments, and grants of chofes in a&ion. For 
though in the cafe of Burnet v. Kynafton*, **Vem.4»i, 
where a man married a woman entitled to a 4 ° 2 ’ 
mortgage in fee, and afterwards affigned his 
intereft in the mortgage to truftees to call in 
the money, and to lay it out in lands to be ' 
fettled upon him and his wife, and their iffue : 
after this aflignment the hufband died, and 
then the wife died} it was decreed, that. this 
mortgage of the wife was but a chofe in 
aftion, and not aflignable till reduced in pof- 
feffion by the hufband : yet the grounds of 
that cafe feem to be from the want of a con- 
fideration paid to the hufband, fufficient to 
change the property in action of the wife. 

For in a fubfequent cafe h it was held, that a h 3 P. w. >99, 

200 . 

man entitled to a chofe in adtion in right of lord cartem 
his wife, as he might releafe, or forfeit it, fo v ‘ 
might he aflign it for a valuable confideration j 
and that a man, entitled to a chofe in attiq^ m 
Ins own right, might aflign it without a valu- 
Z 4 able 
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able confideration. Indeed in this laft cafe 
it was held, that if a feme foie has a decree to 
hold and enjoy lands until a certain debt be 
paid to her, and lhe is in poffeffion of the 
lands under the decree, and marries, her huf- 
band may aflign it without any confideration. 
So it is alfo of a judgment extended upon an 
e legit . . 

h vern. 595. So in Crouch v. Martin ', it was held, and 
decreed, that a feaman’s wages, which are a 
chofe in aftion (being due by contraft, al- 
though the fervice be not done) were affign- 
ablefor a valuable confideration in equity; 
and in fuch cafe the affignee alone becomes 
entitled to receive them. So, payment to 
the obligee of a bond by the obligor, when he 
k a vem. 540. has notice of a previous affignment, is void k : 

though it is otherwife if he has not notice of 
i1Cha.ca.a3*. the affignment'. As equity therefore has 
eftablifhed the grants, and affignments of 
ehofes in allien, the fame rules with regard to 
notice feem to apply to the grantees and 
affignees of ehofes in allion as relate t6 pur- 
chafers and mortgagees of landed property. 
Thus, where a man pofleffed of a chofe in 
a^jpn, for a valuable confideration affigned 
$art of it to J. S. and afterwards for a va- 
luably 
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luable confideration afligned over not only 
the remaining part, Jbut allbthe part already 
granted, to A. B., who had no notice of the 
former aflignment ; it was held that the firft 
aflignment Ihould take place in preference to 
the fecond®. m 3 p. w. 307, 

As a choje in aRitm cannot at law be grant- 
ed or afligned, lo neither can a right of entry 
for fimilar reafons Therefore, if a difieifee “Co.Litt.2i$.a, 
of land grants his right to a fir anger, the 
grant is void; though a releafe to the diffei- 
Jor himfelf had been good °. • perk. f. 86. 

The fujpenfion of things, which lie in grant, 
do not generally extinguilh the power of 
granting them. Therefore, if there be lord 
and tenant, and the tenant leafes his tenancy to 
the lord for life , ftill the lord may grant his 
feignory to a ftranger, though at the time it 
was in fuipence. But it is faid that if a grantee 
of a rent charge purchafes parcel of the land, 
out of which the rent charge is ifluing, it lhall 
be extinguilhed for the whole, though Jecus 
as to a rent lervice p . Perkins fays, that if mtf. c »*i. 
there be lord and tenant, and the tenant en- ^ c °". 
feoff (by which word we may fuppofe the fee ^Vb*'***’ 
to have paffed) the lord of the tenancy upon 

condition , 
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•Braft. lib. *. 
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condition, the lord may ftill grant hisfeignoryj 
for if the condition be broken, and the tenant 
enter, the feignory is revived 9 . 

In the preceding obfervations on grants, I 
have frequently hinted at the neceffity in 
mod cafes at the common law of attornment 
to complete thofe grants. With refpedt to 
attornments we are to oblerve, that they 
owed their origin to the feudal fyftem. As 
the feudatory could not by the feudal law alien 
the feud without the confent of the lord, fo 
neither could the lord alien his feignory with- 
out the confent of the tenant r . From this 
circumftance arole the do&rine of attorn- 
ment, which was nothing more than an in- 
dication of the confent of the tenant upon the 
alienation of the feignory, or fealty and fer- 
vices by the lord. Upon the reafons of at- 
tornments, we find this paffage in Bra&on * : 
" Videndum fi dominus attornare poffit 
“ alicui homagium, et fervitium tenentis fui 
** contra voluntatem ipfius tenentis j et vi- 
“ detur quod non : et maxime homagium } 
“ quia tale fequeretur inconveniens, quod 
“ poffit eum fubjugare capitali inimico fuo, 
“ et per quod teneretur facramentum fideli- 
“ tatis facere ei, qui eum damnificare inten- 

“ deret. 



C 347 ) 

“ deret. Eft et alia caufa, quare homagium, 

“ et fervirium attornare non poflit, ut ft veBt 
* f homagium attornare tale, qui nihil habeat 
** in bonis, unde poflit warrantizare, defen- 
** dere, et excambium facere.” Attornments 
were not only neceflkry upon grants of feigno- 
ries, but upon grants of rents, remainders, 
and reverfions expedant upon eftates for life, 
years, or in tail. But the dodrine of attorn- 
ments was in a great meafure avoided by the 
introdudion of conveyances to ufes x \ and in- 'Wright’s Te*. 
deed by the ftatute 4 Ann. c. 16. f. 9. it is 
rendered ufelefs. This ftatute enads, that 
all grants or conveyances, by fine, or other- 
wife, of any manors or rents, or of the re- 
verfion or remainder of any mefiiiages or 
lands, lhall be good without attornment of 
the particular tenants ; provided that no foch 
tenant be damaged by payment of rent to 
any foch conufor or grantor, or by breach 
of any condition for non-payment of rent, 
before notice given him of foch grant by the 
conufee or grantee. The ftatute 1 1 Geo. 2. 
c. 19. f. 11. alfo enads, that all attornments 
of tenants to ftrangers, of any hereditaments 
within England, Wales, or Berwick, lhall be 
void, and the pofleflion of their leflors lhall 
not be affcded by any foch attornments j 
7 provided 



* Lift., f. 616, 
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provided that that ftatute fhould not affedt 
any attornments made purfuant to fome 
judgment at law, or decree or order of a 
eourt of equity, or made with the confent of 
the leflor, or to any mortgagee after the mort- 
gage is forfeited. 


Secondly, What are the peculiar properties 
offuch things as lie in grant ? 

I believe jt to be a pretty general rule, 
that things which lie in grant, and clo not 
pafs by livery, cannot be difconlinued by any 
conveyance, whether by fine or otherwife v . 
The reafon of this is, bccaufe a grant of this 
kind of property pafles only what the grantor 
lawfully may pafs. Thus, if a tenant for 
life or years, of an advowfon, rent, common, 
&c. grants in fee , this grant only pafles his 
eftate for life, or years, and is no forfeiture w . 
Another reafon for this feems to be, becaufe 
the term dijcontimiancc was introduced to dif- 
tinguifh the power, which it afforded the dif- 
contimee to reftore his right by aflion, from the 
power which a dijfeifin gave the difleifee of re- 
ftoring his pofleflion by entry only. Now though 
thefe two terms, dijfeifin and difcontinuance , 
were applicable to landed property, yet as the 

ownef 
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owner of things, which lie in grant , could ne- 
ver have any remedy by entry, but folely by 
aSiiort, the diftindtion could never be applied 
to him x . 

It is however obfervable, that Littleton pro- 
duces feveral examples of diffeifins of a rent- 
fecke y ; and indeed the very remedy, which was 
allowed for the recovery of rent, viz. by an af- 
fize of no'bel diffeifin , (hews us that the word dif- 
Jeifin was not improperly applied to rents. He 
alfo tells us, that there may be a diffeifin of a 
rent-fervice, and rent-charge \ It feems that 
a diffeifin or difcontinnance of corporeal heredi- 
taments neceffarily operates as a diffeifin or 
difcontinuance of fucli incorporeal rights as are 
incident and appurtenant to the land affedted 
by fuch difcontinuance or diffeifin \ 

So there can be no general occupancy of any 
thing, which lies in grant b : for as the law re- 
quires the folemnity of a deed to pals -this 
kind of property, it follows, that no perfon can 
make a title to thofe things, without (hewing 
the deed from which he claims. But even 
before the ftatute 29 Car. 2. there fnighp 
have been a Jpecial occupant of a rent. Thus, 
if a grant of an annuity or rent had been 
1 made 


* Vide Bntl. 
note 1. Co. Lin. 
33*. a. 


y Litt. f. *33. 
235, *36.231;; 


z Litt. f. 23^ 
*38. 


a Butl. note u 
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b Co.Litt. 41. b. 
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made to A. and bis heirs during the life of 
B. if A. had died during the life of B. his 
ctitt.r.739. heir would have been a fpecial occupant*. 

Co* Litt. 388. a. * \ 

% Rou. ab. 151. But if a rent had been granted to A. his exe- 
cutors , adminiftrators, and affigns , during the 
life of B., and A. had died, living B., the 
rent would have been determined, unlefs 


d Har. Co. Litt. 
41. b. note 4. 


there had been an affignment of it : for be- 
ing a freehold , it could not go to the execu- 
tors or adminiftrators d . Thus ftood .the 
common law j but by the ftatute of frauds 
and peijuries, 29 Car. 2. any eftate per auter 
vie is made devifable j and if it be not dc- 


vifed away, it fhall be aflets in the hands of 
the heir , if limited to him : and if not limit- 


ed to him, it lhall go to the executors and 
adminiftrators, and be aflets in their hands. 
So that fince that ftatute, if an annuity or 
rent is limited to A. during B.'s life, and A. 
dies, living B., A.’s executors fhall have.it 
during B.’s life, though they were not particu-r 
larly mentioned : for the ftatute not only in- 
tended to prevent the fcrambling for eftates, 
but likewife to preferve and continue the 
eftate during the life of ceftuique vie ; and 
the ftatute in this cafe does not enlarge , but 
'•Note d. 3 p. only Jire/erve the eftate of the grantee*. 
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So too it feems, that the conftruftion of 
mortgages of incorporeal property differs from' 
that of corporeal things. Thus the equity of 
redemption in common mortgages cannot be . 
reftrained to any particular time, nor limited 
to the heirs male, or heirs of the body of the 
mortgagor f : nor, as it appears, does the f iP.w. 269. 

- , , 2 Cha. ca. 147. 

want of any covenant on the mortgagor S iVcrn.i9i,i9if 
. part to pay the principal and intereft make * 93 ’ 
any difference ■, for a conveyance of this kind 
is ftill a mortgage wkhout any covenant of 
that iort, nor does it reftrain the equity of 
redemption g . I am well aware, that the fiP.w 271. 
counfel in Bonham v. Newcomb b , laid great x 9 '.’ w. 455. 
ftrefs upon the want of covenants on the 2 Ack 496. 
mortgagor’s part, but the Lord Keeper ’, in k'vemTiij. 
reverfing the Lord Nottingham’* decree, * lb,d ’ 23 *‘ 
and decreeing in favour of the reJlriStion of 
the equity of redemption, feems to have 
grounded his decree upon the defign of the 
mortgagor in making a Settlement by the 
mortgage, and upon his intention of doing a 
kindnefs and benefit to the mortgagee. Up- 
on -this account Lord Hardwicke, in the cafe 
of Mellor v. Lees obferves, that the cafe *2 Atk. 49S. 
of Bonham v. Newcomb was an exception to 
the general rule. By theie few remarks on 
mortgages of landed property, 1 only mean 

to 
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to fuggeft, that in them the equity of tc* 
demption cannot be reftrained to any parti-* 
cular time, although there be no covenants 
on the part of the mortgagor to pay principal 
and intereft. But irt the cafe of Floyer 
Levington ', where a mortgage was made of 
a rent charge , with a provifo of redemption 
during the life of the grantor , and no covenants 
on die mortgagor’s part to pay the mort- 
gage money, it was held, that the heir of the 
grantor could not redeem. A fimilar cafe 
was decreed in the fame manner by Lord 
Hardwicke m . 

Againj as the ftatute of limitations, in the 
cafe of lands after 20 years pofieflion, bars 
the plaintiff of his entry or eje&ment, fo the 
courts of equity, in imitation of that law, will 
not allow the mortgagor to redeem after the 
mortgagee has been in poffeflion for 20 
years But in cafe of a rent charge , though 
that be not paid or demanded for 20 years* 
yet as fuch rent charge is created by deed, 
no part of the remedy is taken away; and 
Sir Jofeph Jekyll cited the cafe of Lord 
Widdrington v. Jennings, determined in 
Lord Harcourt’s time, where the court took 
fuch a difference between a mortgage of lands 

and 
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and of a rent-charge, and in the latter allow- 
ed of a redemption after 8 o years # . • 1 W. 

So likewife in common mortgages, the 
equity of redemption cannot be foreclofed, 
unlefs a bill of foreclufure is brought, and a 
decree obtained. But where one, being pof- 
feffed of exchequer annuities for ninety-nine 
years, borrowed money upon them, and forle- 
curing the re-payment thereof made an ablo- 
lute transfer of the annuities, but with a deed 
of defeazance, that if the money was paid at 
fuch a day, the afiignment lhould be void; 
the money was not paid at the day ; upon 
which the executor of the mortgagee, after 
giving notice to the mortgagor of his inten- 
tion, fold the annuities : it was held in the 
Houfe of Lords, that the annuities might well 
be fold, upon giving notice, without any bill 
of fbreclofure p . So in a cafe of a mortgage of p * p. w. i6t. 

Tucker v. WU- 

ftock, Lord Hardwicke obferved q , {< That t°u. 

<c in a mortgage of lands a bill of foreclo- 3 ° J * 

" fure ought to be brought, but in a mort- 
“ gage of Hock it is not neceffary.” 

It is univerfally admitted, that if a tenant 
in tail of lands fuffers a recovery of the eftate 
tail, he will thereby acquire the abfolute fee, 

A a and 





W. 230, 

2 * 1 Ch^pliu. v. 
Chaplin. 


• 5 Co. 94. t'. 


* P’viwU. 1 c6. 


v S Co. 74. b. 
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and not only bar his own iffue, but alfo thofe 
in remainder. But if a rent de novo be grant- 
ed to one in tail , without any limitation of a 
remainder after the eftatc tail, and the tenant 
in tail of the rent fuffers a recovery, he will 
not thereby transfer an abfolute, but only a 
bafe fee, determinable upon his death without 
iffue. But if a rent-charge is granted to A. 
in tail, remainder to B. in fee, there it feems 
a recovery properly fuffered by A. will- not 
only bar his own iffue, but the remainder 
to B. r 

So alfo it is a long eftablilhed rule, that no 
eftate of freehold in lands can be made to 
commence in futuro *. Thus, if an eftate in 
lands is limited to commence after the death 
of J. S., this grant is utterly void. But 
this rule does not univerfally hold with re- 
fpeft to incorporeal hereditaments for if a 
rent de novo is granted to commence after the 
death of J. S., without any intervening parti- 
cular eftate, yet it is a valid grant *. But it 
appears, that the grants of rents in eje } of ad- 
vowfons, commons, or reverfions, muft have 
die fame conftruttion in this refpedl as grants 
of lands, for none of them can be limited to 
commence in futuro v . 

8 


Thirdly, 
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’Thirdly , By what operative words incorpo- 
real property will pafs. 

In confidering this divifion, we will firft 
notice fuch things as lie in grant, which ufu- 
ally pals with a conveyance of corporeal here- 
ditaments, as being mcident or appurtenant 
thereto. 

It has been held that a grant of a manor to 
J. S. to which there is an advowfon appen- 
dant, will pafs the advowfon without an in- 
fertion of the words together with the appurte- 
nances w . In the like manner, common of paf- 
ture will pafs by a grant of the lands, to which 
it is appendant \ So if lands, to which there 
is common of pafture appendant, be recover- 
ed in a novel dijfeifin , it is alfo a tacit reco- 
very of the common y . 

By a grant of a reverfion, the rent, which is 
incident thereto, will pafs without any particu- 
lar words for that purpofe*. -In lhort, it is 
generally true, that by a grant of the princi- 
pal every thing incident thereto will pafs, ac- 
cording to the maxim of law, AccefforiUm 
non ducit, Jed feqaitur Juitm principale a . Up- 
on this principle it is, that if a man be remit- 
ted to the principal, he lhall alfo be remitted 
A a 2 to 


w io Co. 64-a.b. 
Perk, f* 1 16, 

x Perk. f. 104. 

3 r Co.Litt.i 54 .b. 

2 Litt. f. 229* 

* Co Litt. 1 52.2. 
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to the accefiary. Thus, if there be tenant in 
tail of a manor, to which there is an advow- 
fon appendant, and the tenant in tail enfeoffs 
A. of the manor with the appurtenances, who 
afterwards re-enfeoffs the tenant in tail, re- 
ferving to himfclf the advowfon ; in this cafe 
when the tenant dies, and the iffue are remit- 
ted to the manor, they are alfo remitted to 
the advowfon, although it was fevered from 
*oo.Litr.3*r,.b. the manor b . 


c Co. Lilt. 93. a. 

* Peik. 104. 


«* Co. L;tt. 93 a. 


f Ibi J. 1 50. 
4 ifctd. 93. 


Indeed there are fbme incidents fo infepa- 
rable from their principal, that they cannot be 
fevered c . Thus common of pafture cannot 
be feparated from the land, to which it is 
appendant, if it be in effe A . So fealty is an 
infeparable incident to every tenure and re- 
verfion c . Therefore if a man, feifed of a 
feignory by homage, fealty, and rent, grants 
the homage, the fealty fhall alfo pafs, for they 
cannot be feparated by any faving in the 
grant f . But though rent is an incident to the 
reverfion, yet it is not an infeparable one E . 


In the next place we will confider the ope- 
rative words of a conveyance in pafling fuch 
incorporeal hereditaments as are not incident 
to lands, and may or may not pafs with the 
lands. And here it is obfervable, that as the 

dcfign 
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defign of the law is to conftrue every grant 
as near the intention of the parties as poffible, 
when liich intention does not counteract any 
fixed rules of law, fo it frequently creates a 
good grant without any regular form of con- 
- veyance. Thus we find words of covenant 
fometimes fulficient to create a grant: as 
where A. granted and agreed with J. S. his 
heirs and afiigns, that it fhould be lawful for 
them at all times afterwards to have and to 
ufe a way by and over the clofe of A. ; in con- 
fideration whereof J. S. agreed to pay A. a 
certain fum per annum. Now this was held 
to be a good grant of the way, though it 
only had the appearance of a covenant h . *• 3 Lev. 305. 
£0 if a man binds his goods and lands in die 
payment of a yearly rent to A. this is a 
good grant of a rent-charge with a power of 
diftrefs, though there be no exprefs wprds 
to authorize a diftrefs *. * C0.Litt.147.ru 

2 Roll. ab. 424. 

But though the law in thefe inftances has 
eftablifhed grants in order to effe&uate the 
manifeft intention of the parties, becaufe 
there can be no inconfiftency in making fuch 
a conftruCtion j yet when any fuch inconfif- 
tency does appear, it muft neceflarily make 
thofe grants void. Thus the word grant is 
A a 3 peculiar^ 
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peculiarly adapted to pafs things, ■which lie in 
grant, though there may be other words 
k co-L'tt.joi.b. t {j at can f erve ^ purpofe 11 . Now the in- 
fertion of this word grant in a conveyance is 
an indication of the party’s intention to pafs 
incorporeal hereditaments. If dierefbre incor- 
poreal things are intended to be paffed by a 
conveyance, which is principally fuited to 
transfer corporeal property, and in that convey- 
ance the word grant is omitted, the law can- 
not fo far deviate from its own fixed rules, 
as to eftablifh a grant of this nature by a con- 
veyance of this kind. Therefore, if a rever- 
ftoner in fee makes a feoffment in fee (without 
inferring the word grant, and without oufting 
the particular tenant) by this feoffment the 
reverfton will not pafs by way of grant with 
attornment ; for it appeared to be the inten- 
tion of the reverfioner, that it lhould pafs by 
! i Roil. ab. 56. force of the feoffment, and livery l . I fay, 

1 without inferting the word grant , for if it had 

been inferted, the feoffment might clearly be 
m Co.Litt3oi.b. taken as a grant : for Lord Coke 01 tells us, 

ide 2 Roil. * * ji f>r> 

»b. 56. pi. 1. that aeai or concejjt may amount to a grant, 
a feoffment, a gift, a leafe, a releafe, a confir- 
mation, or furrender, and it is in the election 
of the parties toufc them to which of thofe pur- 
pofes he choofes. Upon the fame principle. 
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if a man (without inferring the word grant ) 
releafes, Jwrrenders, or confirms, when the re- 
leafee, furrenderee, or confirmee has no eftate 
for the- releafe, &c. to work upon, it will not 
enure as a grant, releafe, furrender or confir- 
mation. But on the contrary, if the word 
grant be ufed with that of releafe, &c. al- 
though there be no eftate for the releafe, 
&c. to work upon, yet it is a good grant ", 

I fhall now endeavour to point out the 
feveral conveyances, by which incorporeal 
property may or may not pafs, though the 
word grant be omitted ■, whether they are 
granted by themfelves, or with corporeal 
hereditaments. When things which lie in 
grant are intended to be conveyed together 
with corporeal hereditaments by feoffment, it 
is abfolutely neceffary to infert the word 
grant ; for this fpecies of property does not 
pafs by the livery, but merely by the word 
juft mentioned. This is agreeable to the 
opinion given by Sir J. Palmer, as cited in 
Bridgman’s Conveyancing 

As incorporeal hereditaments, relating to 
or iffuing out of lands p , may be limited to 
A a 4 ufes. 


n Vide JJtt. i 
541, 542. 


0 1 BriJg. C 
3 * 3 - 


PSup. 103. 
and 27 H. % 
C X#, 
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ufes, fo may they be bargained and fold. 

'Now in a bargain and fale, which is always 
fuppofed to be made for a valuable confide- 
vm« Moor, 34. ration, the words bargain and Jale are the 
Crajac. 210. moft fuitable words to rai'fe the ufe, whether 
cro. uz.166. u f e j s t0 ar ife out of corporeal, or incor- 
poreal hereditaments. Therefore there can 
be no neceffity to infert the word grant in this 
conveyance, in order to pafs incorporeal here- 
ditaments. 

As there may be a furrender of things, 
4 Co.Litt. 338 a which lie in grant 9 , and as the word furren- 
der is the moft applicable to that conveyance, 
there feems to be no neceffity to make ufe 
of the term grant, when incorporeal heredi- 
taments are furrendered. But, as was before 
obferved, there fhould be a proper eftate in 
the furrenderee for the furrender to work 
upon, otherwife it can be no furrender j and 
as a grant it cannot operate, for the word 
grant is omitted. The fame obfervations 
will apply to a confirmation . 

With refpeft to the conveyance of leafs 
and releafe, when the whole of the property, 
corporeal as well as incorporeal, is particu- 
larized, and conveyed to the bargainee for a 
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year, by the words bargain and Jell, the bar- 
gainee has fuch an intereft in them, as renders 
him capable of receiving a releafe of them : 
for incorporeal property may be releafed, as 
well as corporeal r . In making then this r shep. T, 319. 

releafe, the fame words may be ufed with 
refpeft to the one, as the other fpecies of 
property •, for a leafe and releafe, like a bar- 
gain and fale, is equally applicable to pals 
incorporeal as well as corporeal hereditaments, 
and therefore materially differs from a feoff- 
ment with livery, which is only proper to 
convey lands. Now the only, and very 
words of a releafe, as ufed by Littleton* *ui 
himfelf, are remife , releafe, and quit claim ; 
which clearly Ihews, that he did not think 
the word grant to be at all necefiary. How- 
ever, it would be perhaps prudent to inlett 
that word in the conveyance of leafe and 
releafe. 

It is to be obferved, that by the words 
tenements and hereditaments an. ad vow Ion in 
grofs will pafs, though not by the word 
lands *. So a grant of all lands and tenements 1 3 Atk. 464, 
in D. will pafs not only a reverfion , but allb 
a rent ilfuing out of the lands T and Perkins ». Ro ii.ah. 57 . 
fays w , that thofe words will pafs an advowlon £ p«k.” 
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in grofs. But commons, in grofs, annuities, 
*iRoii.aJ>. 57. and ways, cannot pafs by thofe words*. For 
icrk. . 114. ^ ,j|ffg rent names by which things in general 

pafs in conveyances, the reader is referred to 
Co. Litt. from fol. 4. a. to 6. a. and alfo to 
the different abridgments, under tide grant. 
I fhall only take notice here, that it would be 
advilable in conveyances to defcribe or men- 
tion fuch incorporeal hereditaments as are in- 
tended to pafs : as for inftance, common in 
grofs will not pafs by any of the words above 
r 2 Ron. ab. 57. mentioned, nor by a grant of all pqflure r . 


Fourthly , The manner in which reverfons, 
and rents are granted. 

I have already had occafion to point out 
the particular conveyances, by which incor- 
poreal hereditaments may pafs. Indeed in 
palling advowfons in grok, reverfions, and 
commons in grofs, the conveyances by bargain 
and fale, and leafe and releafe, are the moll 
frequently reforted to. With refpeft to rent- 
charges, they are fometimes limited in confi- 
deration of marriage in drift fettlement, in 
the fame manner as fetdements of landed 
property. In doing this it appears to be the 
moft delirable way to limit the eftate to the 

grantee. 
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grantee, by way of grant at common law, to 
the ufes and intents intended to be declared ; 
this will give the grantee feifin to ferve the 
ufes, and all ufes declared thereon will be ex- 
ecuted by the ftatute z . So a man feifed of * Blit:, note 2 
a rent-charge in fee may covenant to ftand L ' " 9 “‘ 
feifed of it, and the ufes raifed by that cove- 
nant may be well executed by the ftatute of 
ufes a # * i Vent. 2U0. 

266. 

Lade v. Parke 1 

I fhall clofe this chapter on grants by fub- 
joining the form of a grant of a rent-charge 
during the life of the grantor by way of 
grant at common law, and demife of a term 
to a truftee for the better fecuring the pay- 
ment of the rent. This kind of grant will 
lhew the nature of a grant of a rent-charge, 
whether in fee, for life of the grantee, or in tail, 
and will give me alfo an opportunity of ex- 
plaining feme peculiarities relating folely to 
a grant of a rent pour auter .vie. 

However, as the ftatute. of 17 Geo. 3. 
c. 26. has made feveral regulations with re- 
fpe£t to grants of rent-charges, or annuities 
for life, I will briefly point out thofe regula- 
tions ; and alft> add a few remarks on the 
liberty of re-purchafing a rent-charge or an- 
nuity j 
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nuity; which will lead me to confider the 
nature of an annuity or rent-charge, as diftin- 
guifhed from a mortgage or other fecurity 
for money. 

The 17 Geo. 3. c. 26. was enafted in 
order to regulate the raifing of money by way 
of annuity, or rent-charge. It firft dire&s, 
that all grants of annuities for life fhall be 
enrolled ; and fuch enrollment fhall contain 
the names of all die parties, witneffes, &c. 
odierwife the grant to be void. With refpedl 
to this part of the ftatute, Mr. Butler ob- 
iXuXoli f crves b » “ 1S t0 be wifhed, that the legif- 
“ lature would enable perfons redeeming, or 
“ re-purchafing annuities granted by them, to 
tc enter an account cf fuch redemption or 
“ re-purchale upon the regifter; for as it is 
“ an impeacliment of a perfon’s credit, that 
“ annuities of this nature fliould be recorded 
“ againft him, it is but reafonable, that when 
“ he has redeemed, or re-purchafed them, 
tc that (hould be as publickly known as his 
“ grant of them.” The fecond feftion di- 
rects, tliat before judgment fhall be entered 
of record upon any warrant of attorney for 
recovering the annuity, or before execution 
fliall be fued out upon any judgment already 

entered. 



( 3«5 ) 

entered, a memorial fhall be enrolled as afore- 
faid. By the third feftion all deeds for grant- 
ing annuities (hall contain the confideradon 
(which fhall be in money only) and the names 
of the parties at full length. — S. 4. If any 
part of the confideradon be returned, or if any 
notes are given, and thofe notes are not paid 
when due ; or if goods be given as a confide- 
ration, the court may order the deed to be 
cancelled*. — By f. 6. aU contracts for the c V id e on this 
purchafe of annuities with any perfon under R e p.' l9 g T s c ™ 
the age of twenty-one years fhall be void : 
and the perfons procuring or foliciting minors 
to grant, &c. fhall be punifhed by fine and 
imprifonment. — By f. 7. the fame punifh- 
ment fhall be inflidted on folicitors, fcri- 
veners, &c. taking more than ten fhillings 
for every £. 100, for procuring money to be 
lent by way of annuity. — The f. 8. contains 
cafes excepted out of the flatute, and declares 
that it does not extend to annuities given by 
will, or marriage fettlement j nor to any an- 
nuity or rent-charge fecured- upon lands of 
equal, or greater value, whereof the grantor 
was feifed in fee-fimple, or fee-tail in pofleffion, 
at the time of the grant j or fecured by the 
adtual transfer of flock in any of the public 
funds, the dividends whereof are of equal, or 

greater 
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greater annual value, than the laid annuity 5 
nor to any voluntary annuity, granted with- 
out regard to pecuniary confideration ; nor 
to any annuity or rent-charge granted by any 
body corporate, or under any authority or 
truft created by aft of parliament; nor to 
any annuity, where the fum to be paid does 
not exceed f. 10 annually, unlels there be 
more than one fuch laft- mentioned annuity 
from the lame grantor, or grantors, to or in 
truft for the lame perfon or perfons. 

With relpeft to the claule of re-pur chafe, 
uliially inferred in grants of rent-charges, 
or annuities for life, in order to underftand 
the nature of fuch -re -pur chafe, we muft ob- 
lerve, that when an annuity or rent-charge is 
granted for life, &c. it is reckoned an abfclute 
Jale to the grantee, or purchaler ; and there- 
fore, like other fales, the grantee may either 
keep his purchafe, or dilpofe of it at his plea- 
lure ; nor can the grantor compel the pur- 
chaler to re-grant the rent-charge, unlels in 
the original grant there is a mutual covenant, 
that the grantor may be at liberty to re-pur- 
chafe the lame. When fitch a claule then is 
introduced in the grant of a life annuity, or 
rent-charge, it is nothing more than a purchafe, 

with 
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with a liberty to re-purchefe A . It differs then 
from a mortgage or fecufity for money lent, 
in thefe principal points: — A mortgage can- 
not be made irredeemable, or in other words, 
the equity of redemption cannot be reftrain- 
ed. In a mortgage the principal debt ftill' 
continues, until the equity of redemption is 
foreclofedj whereas, upon the purchafe of 
an annuity, the principal is gone for ever; 
and even if there be a liberty to re-purchafe, 
and fuch re-purchafe is made accordingly, ftill 
the money paid upon that occafion is not 
the payment of a debt fecured, but the con- 
fideration money of a new purchafe. So a 
mortgage being folely a pledge or fecurity for 
money lent, equity confiders it but as the per - 
Jonal eftate of the mortgagee, though the mort- 
gage be infee'-, but as an annuity is not rec- 
koned as a fecurity for money lent, but as 
an abfolute fale, it muft be confxdered as the 
real eftate of the grantee, if it- has a freehold 
quality f . 

However, as courts of equity lean very 
much againft contracts of this nature, as 
tending to obtain more than legal intereft for 
money, they have been ever anxious and ftu- 
dious to find out pretences to conftrue thefe 

files 
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faks of 'annuities as mere fecurities for mo- 
ney, and thereby to fuffer a redemption as 
in the common cafe of mortgages. To ufe 
the words of Lord Hardwicke, “ There has 
** been a long ftruggle between the equity of 
** this court and perfons who have made it 
“ their endeavour to find out. fchemes to get 
“ exorbitant intereft, and to evade the fta- 
“ tutes of ufory.” In deciding therefore up- 
on cafes of this nature, the chancery has ge- 
nerally con fide red them in two lights, ill. 
Whether they are to be reckoned (confider- 
ing all the circumftances) as abfolute fales, 
or merely as fecurities for money lent, 
adly. Admitting them to be fales, whether 
there be any grounds to relieve againft 
them. Thefe were the confiderations in 
Lawley v. Hooper g , where a man, being 
entitled to a rent- charge of £■ 200 per an- 
num, and being in diftrefied circumftances, fold 
£. 150 per annum to J. S.part of the faid fum 
of £. 200 a year, for the fum of £. 1050, 
with a liberty to re-purchafe and redeem the 
lame, upon payment of all arrears of- the laid 
annuity, and alfo of the principal fum of 
£. 1050, together with £• 7 S bejides. Upon 
a bill brought to redeem , upon payment of 
principal apd intereft only, the Lord Chan- 
cellor 
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cellor confidered the cafe upon the queftions 
above ftated j and as to the firft, he thought 
that there was a ftrong foundation to confider 
it as a fecurity for money j becaufe the parties 
ufing the word redeem , as well as re-purchafe , 
lhewed, that it was their intention, that it 
lhould be a power of redemption. He how- 
ever admitted, that there was no occafion to 
determine that point ; for fuppofing it to be 
a fale, it ought, from the peculiar circum- 
ftances of the cafe, to be relieved againft ; and 
therefore he decreed a redemption upon pay- 
ment of principal and intereft only. 

So in another cafe h , where C. H. gave the h 3 Atk. 5+r. 

Caverly v. Dud* 

refidue of h£r eftate real and perfonal to B. ley. 
in truft to pay the produce thereof to Lady 
D. for life, for her feparate ufe, remainder 
over, and appointed B. executor : Lady D. 
took up £. 1 ao, for which fum fhe granted 
an annuity of £. 20 during her life, and di- 
rected B. to pay the fame out of the produce 
of her life eftate j and this coming before the 
court, the Lord Chancellor, judging of the 
intention of the will under which Lady D. 
claimed, was of opinion, that Lady D. might 
contract for raifing a fum of money by way 
of loan, but not by way of annuity for her 
B b own 
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own life, as that would be too large an anti- 
cipation of the produce cf the truft eftate, and 
againft the intention of the teftatrix. He 
therefore decreed a redemption ( though made 
irredeemable) upon payment of principal, and 
intereft from the time of the grant. 

•r Vezey, 401. Thus too', where T. S. being tenant for 

Longuet v. m 

Scawen. life, created a term for 99 years, if he lhould 
folong live; and being indebted to S. S. in 
the fum of £. 6600, made thirteen feveral 
grants ; twelve of £. 50 per annum, and 
one of £. 60 per annum, to S. S. his heirs 
and aj/igns , during the life of T. S., to be iffu- 
ing out of the lands of which he was tenant 
for life, which lands were by another inden- 
ture of the fame date demifed to truflees 
for two feveral terms, in JatisfatUon and dif- 
charge of the faid feveral fums ; in this con- 
veyance it was agreed, that as long as S. S. 
lhould quietly hold die premifes unmolefted 
by T. S. upon the trufts therein mentioned, 
T. S. fhould not be perfonally liable, nor be 
fued in law or equity, nor his goods &c. be 
liable to the payment of the annuities : pro- 
vided always, and agreed, that it {hall be 
lawful for T. S. in fatisfaftion and difeharge 
of the feveral fums, from time to time to 

re-purchafe 
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re-purchafe and redeem the faid rents at’ 
the fame price, upon notice given on any of 
the four quarterly days, on which they be- 
came payable during life. Then the prior 
term of 99 years was declared to' be aflign- 
ed for the better fecuring the faid feveral an- 
nuities. The queftion in this cafe was,‘ 
whether thefe annuities ftiould be deemed 
part of the perjonal or real eftate of S. S. It 
muft be obferved, that the annuities were li- 
mited to S. S. his heirs and ajftgns. Lord 
Hardwicke held thefe annuities to be the 
perjonal eftate of the grantee, for three rea- 
fons : ift, Becaufe during the exiftence of the 
prior term, the profits of the annuities and 
of the eftate, which the truftees covenanted 
to apply for that purpofe, muft arife out of 
the term ; therefore, as the annuities were to 
arife out of a chattel and perfonal intereft, they 
muft be perfonal alfo. cdly, The method 
taken to grant the annuities fhew, that the 
parties meant to make them redeemable, 
and as a fecurity for money advanced. For 
the lands were not granted abfolutely to S. 

S. but the debt was divided into fo many 
parts, applying it to- the particular annuities 
granted, turning it into a purchafe of fo many 
B b 2 annuities; 
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annuities ; the meaning of which was for the 
convenience of T. S. that he might redeem 
any of thefe annuities upon payment of the 
money : otherwife there could be no fenfe in 
it. 3dly, That, as in the provifo, the words 
re-purchafe and redeem are ufed fynonymoufly, 
and as the power of re-purchafing was there 
called an equity of redemption, it Ihewed, that 
the parties intended to make thefe annuities 
redeemable , as fecurities for money advanced, 
and of courfe perfonal eftate. His Lordlhip 
therefore decreed accordingly. 

However, ufing the word redeem (not- 
withftanding the opinion of Lord Hardwicke 
in the above cafe) does not, if there are no 
other circumftances, make the grant of an 
* ? Bio. p.c, annuity merely a fecurity for money. Thus*, 
84 °* where A. for £. aioo granted an annuity or 

rent-charge of £. 300 per annum to B. for 
his own life by a previous grant of the rent- 
charge, by way of grant at common law, and 
then by a demife of a term to truftees. The 
eftate, upon which the annuity was charged, 
was reprefented to be of the yearly value of 
£. 1 000, with a liberty of redeeming, upon 
payment, &c. A. fuffered the annuity to 

run 
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run greatly in arrears j and the eftate turned 
out to be fubjeA toprior incumbrances ex- 
ceeding its annual value. Upon a bill being 
brought for a fpecific performance of the co- 
venant to pay the annuity, A. offered to re- 
deem upon payment of principal and intereft 
only j but the court decreed him to pay up 
all the arrears of the faid annuity (which 
amounted to a great fum) and then if he 
wilhed to redeem he was at liberty fo to do. 

Here we only fee the word redeem ; and yet 
the court only allowed of a re-purchafe. So in 
a fimilar cafe. Lord Hardwicke held ', that 
it would be inconfiftent with the rules of cqp£ 0p * V * 
equity to decree a redemption upon the grant 
of an annuity. 

The effential difference between a redemp- 
tion and re-pur chafe feems to be this, viz. when 
an annuity is deemed a pledge or Jecurity for 
money lent, and confequently in its nature 
redeemable, the court will decree a redemption 
ab initio, that is to fay, it will decree a pay- 
ment of the principal fum, with legal intereft 
from the day of the date of the grant ; and 
an account to be taken of all fums received 
by the grantee on account of the annuity $ 

B b 3 which 
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which Turns muft be firft applied in payment 
of the intereft due on the principal, and then 
in finking the principal itfelf But before 
a perfon can re-fur chafe, he muft pay all the 
arrears of the annuity , from the date of the 
grant up to the day he offered to re-pur* 
chafe n . 


*the Form of a Grant of a Rent-charge for the 
Life of the Grantor. 


iitbenturr of three parts, made 
the day of in the 31ft 

year of the reign of our fovereign lord 
George the Third, by the grace of Go’d of 
Great Britain, France, and Ireland, King, 
Defender of the Faith, and fo forth, and in 
the year of our Lord 1791, between An- 
drew A ft ton, of in the county 

of Middlefex, Efq; of the firft part ; Benja- 
min Barton, of Walton upon Thames, in the 
county of Surry, Gentleman, of the fecond 
part; and Charles Cary, of the parilh of St, 
Andrew’s, Holborn, in the county of Mid- 
dlefcx aforefaid. Ironmonger, of the third 
part. Whereas (this word always begins a 
recital. 'The recitals, fometimes placed in 
grants of this kind, are a fhort account of the 
§ fettlement 
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Jettlement or will under which the grantor 
claims — the agreement * for the purchafe of the 
annuity — when, and in what manner, and by 
whom it is to be paid ). And whereas it was 
agreed, upon the grant of the faid annuity , 
that for the further, better, and more effec- 
tually fecuring unto the faid B. Barton, his 
executors, adminiftrators, and affigns, the 
due, punctual, and regular payment of the 
faid annuity, or clear yearly fum of £. 
the fame fhould be charged upon, and pay- 
able, and iffuing out of all thofe the faid de- 
vifed ( or fettled, as the cafe may be) meffuages, 
lands, &c. with their, and every of their 
rights, members, and appurtenances, ( this 
agreement is to make the annuity a rent- 
charge) and that the fame eftate, or here- 
ditaments fhould be demifed to a truftee for a 
term of years, upon tftc truftSf, and in the 
manner hereinafter declared and expreffed, of 
and concerning the fame, jfjoto tfjfgi ittheil? 
turc toitJICfTctfj, That in purfuance of the faid 
recited agreement, and for and in confidcr- 
ation of the fum of f. of lawful Coofideratioa, 

money of Great Britain, to the faid A. Afh- 
tOn in hand well and truly paid, by the faid 
B. Barton, at and before the fealing and deli- 
very of thefe prefents ; the receipt and pay- Receipt, 
ment of which faid fum of £. he 

the faid A. Afhton doth hereby acknow- 
ledge, and of and from the fame, and every 
part thereof doth acquit, releafe, and dis- 
charge the faid B. Barton, his executors, ad- 
miniftrators, and aliigns, and every of them, 

Bb 4 for 
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for ever, by thefc prefents (A) : he the 
Grant. faid A. Afhton granted, bargained, fold, 

and confirmed, and by thefe prefents trotfi 
grant, bargain, fell, and confirm unto the faid 
B. Barton, his executors, adminiftratprs, and 
afligns, (B) for and during the natural life of 

him 


(A) This is a general receipt for the confi- 
deration money : befides which, it is ufual to 
indorfe a receipt on the back of the deed. 
However, if a receipt is indorfed, but the 
confideration money is proved not to be paid, 
fuch receipt is of no avail, and the vendor 

» vide a p. w. has an equitable lien upon the eftate fold \ 
CoppS PP " ' It is a rule of equity, that from the time of 
an agreement for a purchafe until the whole 
of the purchafe money is paid, the vendee 
becomes a truftee for the vendor, as to fo 
* j Atk.* 7 j. much of the purchafe money as is unpaid b : 

lVern.»67,z68. r . 1 r 

and the lands are fubjeft to this charge, not . 
only as againft the vendee, but againft his 
heir, or any claiming under him as purchafer, 
« t Veiey, 6»*. with notice of the equitable lien e . 

(B) Before the ftatute of frauds and per- 
juries an eftate per outer vie (as this is) was 
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him the faid A. Afhton, one annuity or clear 
yearly rent-charge or annual fum of £. 
of lawful money of Great Britain, to be 
yearly iflSiing, payable, going, had, received, 
and taken by him the faid B. Barton, his ex- 
ecutors, adminiftrators, and afligns, by and 
out of all thofe the faid mefluages, (here the 
lands mufi be recited) together with all 
and Angular the rights, members and appur- 
tenances thereto belonging, or in any wife 
appertaining; and the reverAon and rever- 
fions, yearly and other rents, ifiues, and pro- 
fits of all and Angular the faid hereditaments, 
and premifes. tpo pabt, hold, receive, per- 
ceive, take, and enjoy the faid annuity or 
clear yearly rent-charge or annual fum of 
f. and every part thereof, unto the 

faid B. Barton, his executors, adminiftrators. 


not confidered as a perjonal eftate, even if 
limited to the grantee, his executors, adminif- 
trators, and affigns * : But it has Ance that 
ftatdte been fettled, that an eftate per auter 
vie, when limited to the executors, &c. of 
the grantee, muft be deemed perjonal eftate 
However, an eftate per auter vie, when limit- 
ed to the grantee and bis heirs, is liable to 
debts by fpecialty, and is within the ftatutes 
of fraudulent devifes, 3 and 4 W. and M. 
f . 4. f 


And 


Habendum* 


d Supra* 


« 2 P. W. 382. 
Duke of Devon 
v. Atkins. 
VidezVern.719. 
Aifo 14 Geo. 2* 
c. zo* f* 9* 


* Vide 3 Atk. 
460. Weftfail- 
ing v. Weftful. 
ing. 



( 37 * ) 

and afligns, for and during the natural life of 
the laid A. Afhton to be paid and payable to 
him the laid B. Barton, his executors, admi- 
niftrators, and afligns, at or in the common 
dining-hall of Lincoln’s Inn, in the county of 
Middlefex, by four equal quarterlypayments, 
between the hours of io and 12 o’clock in 
the forenoon of the feveral and refpe&ive days 
following, ( here the days muft be fpecijied ) in 
each and every year, by even and equal por- 
tions, without making any deduction, defal- 
cation, or abatement out of the fame, or any 
part thereof, for or in refpedt of any taxes, 
charges, afleffments, payments, or other mat- 
ter, caufe, or thing whatfoever, taxed, charg- 
ed, afiefled, or impofed upon the faid mef- 
fuages or tenements, lands, hereditaments, 
and premifTes, fo charged with the payment 
of the faid annuity or clear yearly fum of 
£. or any of them, or any part 

thereof or cn the laid B. Barton, his execu- 
tors, adminiftrators, or afligns, in refpedt 
thereof by authority of parliament, or other- 
wife howfoever, together with a proportion- 
able part of the faid annuity or clear yearly 
fum of £. for the time which 

fhall elapfe between the laft of the faid days 
of payment next preceding the deceafe of the 
laid A. Afhton, and the day or time of fuch 
his deceafe, the firft payment of the faid an- 
nuity to begin and be made on the 
day of next enfuing the date of thefe 

prefents. the faid Afhton, for him- 

felf his heirs, executors, adminiftrators and 

afligns. 
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affigns, both hereby grant, covenant, and Covenant that 
agree to and with the the faid B. Barton, his 
executors, adminiftrators, and affigns, that 
in cafe the faid annuity or yearly rent-charge 
of £. or any part thereof, lhall hap- 

pen to be behind or unpaid by the fpace of 
14 days next over or after any of the faid 
.days or times hereby exprefled and appoint- 
ed for the payment thereof, and whereon 
the fame ought to be paid as aforefaid, then 
and in every fuch cafe, or as often as it lhall 
lb happen, it fhall and may be lawful to and 
for the faid B. Barton, his executors, admi- 
niftrators, or afligns, into and upon the faid 
meffuages or tenements, lands, heredita- 
ments, and premifies, fo charged with the 
payment of the faid annuity or rent-charge 
ofj£. or exprefled or intended fo 

to be as aforefaid, or into and upon any part 
thereof, to enter, and Uiftmu for the fame 
annuity or rent-charge of £. and all 

arrears thereof ; and the diftrefs and diftrefles 
then and there found and taken to take, 
lead, drive, carry away, and impound, and 
the fame in pound to detain and keep, until 
the fame annuity or rent-charge of £. 
and all arrears thereof, and all cofts, charges, 
and expences whatfoever, luftained or occa- 
jioned by or attending the making, taking, and 
keeping any fuch diftrefs, lhall be fully paid 
and fatisfied; and in default of payment 
thereof in due time after any fuch diftrels or 
diftrefles lhall be made and taken, to ap- 
jprajfe, fell, or otherwife to diljpofe of fuch dif- 
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trefs or diftrefles, or any part thereof) or 
otherwife to aft therein according to the due 
courfe of law, in the fame manner, in all re- 
fpefts, as landlords are by aft of parliament au- 
thorized to do, in refpeft to diftrefles for ar- 
rears of rent upon leafes for years j to the intent 
that thereby and therewith the faid B. Bar- 
ton, his executors, adminiftrators, and afligns, 
fhall and may be fully paid and.fatisfied the 
faid annuity or yearly rent-charge of £. 
and all arrears thereof, or fo much thereof 
as fhall then be remaining due and unpaid, and 
afl cofts, charges, and expences whatfoever, 
fuftained or occafioned by the non-payment 
thereof. (C) fdrohthth always, and the faid 

A. Alh- 


(C) This covenant makes the rfcnt a rent- 
charge, for without it it would remain a 
rent-feck. The difference between thefe 
rents at the common law was material. The 
latter could not be recovered by way of dijlrejs 
and indeed not at all, if the grantee had never 
-been feifed of it : but a diftrefs was the pro- 
per remedy to recover the former 8 . But 
the difference, which fubfifts between thefe 
rents at this day, is merely nominal ; for the 
ftatute 4 Geo. 2. c. 28. f. 5. has extended 
the fame remedy by dtftrtjs to all rents alike, 
thereby abolifhing all eflential diftinftion be- 
tween 
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A. Afhton doth hereby for himfelf, his heirs, 
executors, adminiftrators, and affigns, further 
grant, covenant, and agree, to and with the 
(aid B. Barton, his executors, adminiftrators, 
and affigns, that in cafe the laid annuity, or 
yearly rent or fum of £. or any part 

thereof, fhall at any time during the natural 
life of the faid A. Afhton happen to be behind 
or unpaid by the fpace of twenty-eight days, 
next over or after any of the faid days or 
times appointed for the payment thereof as 
aforefaid, then, and in fuch cafe, and as often 
as it fhall fo happen (although no lawful or 
formal demand fhall be made) it fhall and 
may be lawful to and for the faid B. Barton, 
his executors, adminiftrators, and afligns, into 
and upon all the faid melfijages or tenements, 
lands, hereditaments, and premifTes, fo here- 
by charged therewith as aforefaid, or into 
and upon any part thereof in the name of 
the whole, to Miter, and the fame to have, 
hold, and enjoy, and the rents, iflues, and 

tween them h . It would exceed the limits h jComm.«. 
of this work to enter into a difeuflion of the 
laws of diftrefs j but I fhall refer to Sir W. 
Blackftone's Commentaries, vol. 3. from 
pa. 6 to 15. alfo to Har. Co. Litt. 47. a. 

Notes 11, 12, 13, 14, 15, 1 6, 17, 18. and 
fol. 47* b ■ note* 1, 2, 3, 4> 5 , 7, 8, 

10. &c. Vide alfo Gilb, Law of Diftrefs 


profits 
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profits thereof, and of every part thereof to 
receive and take, to and for his and their 
own ufe and benefit, until he or they fhall 
be thereby, or therewith, or otherwife, fully 
paid and fatisfied the faid annuity or yearly 
rent or fum of £. ' and all arrears 
thereof and alfo lo much of the faid annuity, 
or clear yearly fum of f. as fhall 

incur and grow due during fuch time as the 
faid B. Barton, his executors, adminiftrators, 
or alfigns fhall be in pofiefiion of the faid 
hereditaments and premilfes after fuch entry 
as afbrefaid) and alfo all fuch lofs, colls, 
charges, damages, and expences whatfoever, 
which fhall be fuftained, or occafioned by 
reafon or means of the non-payment of die 
faid annuity or yearly rent-charge, or any 
part thereof, or on the days and times here- 
in-before expreffed and appointed for the 
payment thereof (D). 2u$ the faid A. 

Alhton, 


(D) This covenant to enter and hold 
creates fuch an interell, as entitles the grantee 
to enter, and make a leafe, in order to recover 
the polfellion by ejedlment. In a cafe 1 of 
this nature, it was objected that the grantee 
by his entry could only obtain an ellate at 
will, and not an ellate of freehold, for want of 
livery, and therefore he could not make a 
leafe ; but it was adjudged, that an interejl 

veiled 
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• Alhton, for himfelf, his heirs, executors, and 
adminiftrators, doth hereby covenant, pro- 
mile. 


vefted in the grantee, when the rent was in 
. arrear, which intereft he might reduce, when 
'it arofe, into poireflionby eje&ment. It was 
formerly held, that in this cafe an actual 
entry was neceffary in order to fupport an 
eje&ment j it was, however, fetded previous ■ 
to the ftatute of 4 Geo. 2. c. 28. that the 
general confejfton was fufficient for that pur- 
pole, without the proof of an actual entry k . ^ iSa!k.i ?9 . 
A power of entry may be limited by way of 
ufe. Thus, if by a feoffment, leafe and re- 
leafe, fine, or recovery, lands are conveyed to 

A. and his heirs, to the ule and intent that 

B. may receive out of the lands fo conveyed 
a certain annual rent or fum ; and upon this 
further ufe and intent, that if fuch annual 
lum, or any part of it, be behind or unpaid 
by a certain time, it ihall be lawful for B. 
and his afiigns to enter upon, and hold pof- 
feffion of the land, and receive the rents and 
profits of it, until the arrears are fadsfied: 
here as foon as the rent is in arrear, a ule, 
which is lerved out of the original leifin of the 
feoffee, releafee, conufee, or recoverer, vefts in 

the 
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mife, and agree, to and with the faid B. Bar- 
ton, his executors, adminiftrators, and afligns, 
that he the faid A< Afhton, his heirs, execu- 
tors, or adminiftrators, fhall and will well 
and truly pay, or caufe to be paid, unto the 
laid B. Barton, his executors, adminiftrators, 
and afligns, for and during the natural life of 
him the faid A. Afhton, the faid annuity, or 


the perfon to whom the power is given; 
which ufe is immediately executed by the 
ftatute of ufes. . This pofTeffion, fo acquired, 
he has a right to keep till the purpofe for 
which it is executed is fatisHed, and then -the 
ufe determines. By virtue of this eftate, he 
may make a leafe for years to try his title 
in eje&ment; and if he afligns the annual 
fum, this right of entry and perception of the 
rents, and profits of the lands charged with 
the payment of it, paffes with it to the 
1 Buti. note 3. afiignee 

Co. Lut. 203.8. a 

It muft be noticed, that it is generally true, 
that no perfon can take advantage of a condi- 
tion of entry , unlefs there is a previous demand 
•Co.Litt.aoi.b. of the rent”. But it feems, that by the 
/pedal confent of the parties, an entry may be 
made in default of payment of rent without 

' * j Co. 40. b. demand \ 

s Roll, ab. 459* 


yearly 
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yearly rfeht, or fum of £* free and 

clear of and from all taxes, charges, rates, 
and all other deductions whatfoeyer, parlia- 
mentary Or other^ifey at the place, days, and 
times, and in manner and form hereinbe- 
fore expreffed, limited, and appointed for the 
payment thereof together with a proportion- 
able part of the fame annuity, or yearly rfcnt 
or fum of £. -For the time which 

fhall elapfe between the laft of the faid quar- 
terly days of payment next preceding the 
deceale of him the faid A. Alhton, and the 
day or time of fuch his deceafe, (E). And 
this indenture further witneffeth, that in pur- 
fuance of the faid agreement, and for the 
confideration hereinbefore expreffed, and for 
the further, better, and more effectual fecuring 
the payment of the faid annuity, or yearly 
rent, or fum of £. at or oil the days 

and times- aforefaid, and in the manner afore- 
faid ; and alfo in confideration of the fum of 

five 


(E) With refpeCt to this covenant for pay* 
ment of the annuity or rent-charge, we are 
to obferve, that upon every grant of a rent- 
charge the Jaw has provided two remedies 
for the recovery of it, viz. by dijirejs, or by 
writ of annuity*. But though die grantee is 
allowed both of thefe remedies, yet he is only 
permitted to make ufe of one of them, that 
is to fay, either to charge the ferjon of die 
C c grantor 
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grantor .by writ of annuity, or the lands by 
diftrefs. This determination mult appear 
by iome folemn aft in a court of record. 
Therefore, the mere purchafing a writ of an- 
nuity in the name of the grantee, and enter- 
ing it of record, does not determine the elec- 
TC0.Litt.14s. a. fjon, unlefs the grantee appears thereto, &c. f 

So if the grantee diftreins, (kill he may bring 
a writ of annuity, and dilcharge the lands ; 
unlefs indeed he avows in a court of record, 
which is held to be a determination of his 


sco.Litt. i45-b. eleftion, before any judgment given q . This 
double provifion, however, by diftrefs, and 
writ of annuity, does not extend to rent-charges 
created by will, or granted for equality of 
partition, or in lieu of dower, for thefe not 
being perfonal can only be recovered by dif- 
r 6 Co. 58. b. trefs'. Indeed a rent-fecke cannot be reco- 

Co. Litt* 144. b. ^ 

145. a. vered by either of thofe remedies*, and a 
» P 6 P co. 8 j 8. b. rent created by way of refervation to the 
* 1 Rciu.ab.i*6. grantor only by diftrefs *. So if a man grants 
* 144 that if A. be not paid the fumof ten (hillings 
yearly, then he may diftrein for it in the 
manorqfD.; now, as there is no grant of an 
annuity in this cafe, but only fuch a grant as 
will create a rent-charge , no writ of annuity 
’ Li «: f - *«• will lie for the recovery of it V 

AvVf W# 


It 
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It is held, even where this double remedy 
is given to the grantee, that the grantor may - 
by an exprefs provilion exempt his perfon 
from the writ of annuity, and only charge the 
land : but on the contrary, no exprefs agree- 
ment can exempt the land from the diftrefs 
after it has been exprefsly charged with it j 
for a fubfequent claufe cannot altogether de- 
feat the former part of the deed". So if a w Litt f. 7 LI O. 

« r « Co. Litt. 146. SU 

man grants a rent-charge out of the manof 
of Dale (wherein he has nothing) with a 
provifo to exempt his perfon from the writ 
of annuity, this provifo is altogether repug- 
nant and void \ * ita, 

Jn fome cafes the remedy by diftrefs is the 
moft eligible, and proper ; for if a rent-charge 
is granted to B. in fee, the grantee and his 
heirs may diftrein for ever j but if he brings 
a writ of annuity, the rent-charge in fee is 
turned into an annuity for life, unlefs the 
grantor had glanced for himfelf and bis heirs, 
in which cafe the heir will be bound fo far 
as he has aflets by defcent y . Confidering, rco.Litt.144.i1. 
however, the fecure remedy by diftrels 1 RoU * ab * 
(where the value of the lands prove fufficient 
to anfwer foch diftrefs) compared with a per- 
foaal fccurity, the remedy by diftrefs fcems 
C c a to 
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to be in moft cafes the moft deferable, ex- 
cept in the particular cafe where a termor 
for years grants, for himfelf and bis heirs , a 
rent-charge in fee to be idling out of the 
lands held under the term : in this cafe if the 
grantee diftreins, and thereby throws the 
charge off of the perfon of the grantee, when 
the term expires the rent-charge is extindt, 
becaufe the grantor could not charge the 
land longer than his intereft continued in it : 
But on the other hand the heirs of the grantor 
are bound in a writ of annuity, fo far as they 
* Popii. 87. have affets *. 

By the common law, the heir, executor, or 
adminiftrator of a man feifed in fee Ample 
or fee tail of a rent-charge, rent-fervice, rent- 
fecke, or fee-farm, had no remedy to recover 
the arrearages incurred in the life-time of the 
owner of fuch rents; but by the ftatutc 
32 Hen. 8. c. 37. a double remedy is given 
to the executors or adminiftrators in iuch 
*Co.ti:t.i6a.a. cafes, viz. by diftrefs, and by adtion of debt*. 

Lutw. 387. 4 

So at the common law, if there had been a 
rent granted to A. for the life of B.; and A. 
had died during B/s life ; the executors of A. 
might have brought an adfcion of debt, but 
could not diftrein for the arrearages incurred 

during 
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during A.'s life: but the above-mentioned 
ftatute extends alfo to this cafe b . If at this b Co.Litt.i6sA 
day there be a grant of a rent-charge during Lutw%*7. • 
the life of the grantor (who is but a tenant £ut1y£ 
for life himfelf of the lands charged with the 1 Leon ‘ 3M * 
rent) and the tenant for life or grantor dies 
(whereby the rent is extinguifhed) it feems 
that the grantee cannot in this cafe diftrein 
upon the lands in the poffefiion of the re- 
mainder-man j for he claims by a title para- 
mount to the grantor, who cannot chargd 

any other perfon’s intereft but his own*. * Vide 

... Co. Lilt. 1 6 a. b» ■ 

But though the grantee cannot diitrein in this * vem. 6i*. 

, . . . Lord Fairfax V. 

cafe, yet he or his executors may bring an Lord Derby. 

a&ion of debt againflt the executors of tenant 

for life a . <* Ibid. Vide 

Co. Lite. i6z. b. 
as to the Uif- 

Thefe are the material incidents to a grant tween this and 
of a rent-charge, without inferring this cove- 5 co!ij»! a »X 
nant for payment of the annuity : it is, how- 
ever, uieful in many refpe&s. Thus, in cafe 
of an infufficient diftrefs, it affords the modern 
remedy by aftipn of covenant*, inftead of • vidoi str*. 
reforting to the remedy by writ of annuity. ?63 ’ 

Befides, a bill in equity will lie to have a 
Specific performance of this covenant. T hus, 
in a cale f where the lands, on which a rent f jBro,p.g. 
was charged, were found to be fubjedt to 
C c 3 prior . 



P 5 Bro. ¥• U. 
241. 


* Pougl. 97. 
Cottcrel v. 
Jiooke. 


* Ibid* 
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prior' incumbrances, exceeding their annual 
value, but other lands afterwards defcended 
to the grantor; upon a bill brought by the 
executors of the grantee, to have a ipecific 
performance of the covenant to pay the an- 
nuity *, it was decreed, that all the arrears of 
the annuity ihould be paid, and alfo intereft 
upon the arrears from the mafter’s report. 
So too, fuppofe there be a covenant to pay 
an annuity, and for the better fectiring the 
annuity a bond is entered into with a pe- 
nalty ; if after the bond is forfeited at law, 
the obligor becomes infolvent, and is dis- 
charged under an infolvent ad (whereby the 
fccurity given by the bond is gone) the 
obligee may ltill bring his adion of covenant 
for the arrears of the annuity incurred after 
the difcharge h . If in this cafe the obligor 
had become a bankrupt, and the obligee had 
not made any ufe of the penalty under the 
commiflion, he might proceed, as often as he 
pleafed, for breaches of the covenant 

In the covenant, which is. the fubjed of 
our prefent enquiry, we foe that the grantor 
covenants for himfelf, his heirs, executors, 
and adminifrrators, not only to pay the an- 
nuity or rent-charge, when itihall become 

due. 
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due, but alio a proportionable part of it from 
the time which fhall elapfe between the laft 
quarterly days of payment next preceding 
the deceafe of the grantor, to the time of his 
deceafe. This provifion is very necefiary, 
for if the grantor dies before the day of pay- 
ment, then is both the annuity and rent- 
charge determined} and as the payment of 
the annuity is not due till the day fixed for 
that purpofe, the grantee cannot avail him- 
felf of the remedies given by the ftatute of 
j2 H. 8. to recover againft the executors of 
the tenant for life the arrears of the rent- 
charge j for in this cafe there are no arrears. 

As in this cafe the annuity is not in arrear, lb 
the law will not make any apportionment of 
it in favour of the grantee; for the payment 
of rent to a ftranger is iimilar to the apply- 
ing of dividends arifing upon money in the 
public funds payable to ope for life ; in which 
cafe, if the perfon to whom they are made 
payable fhould die before the day of pay- 
ment, they cannot be apportioned : for Lord 
Hardwicke, in a cafe of that nature, exprefsly 
determined, that dividends were not like **- 
terefi of money, which is due from day to 
day, but like rent, and therefore not to be 
apportioned k . It feems, that if there be v - 

Cc 4 tenant \ v “2 r 6 ? x 

^ Amb.Rep.*; 
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tenant for life, and he grants for him and his 
heirs a rent-charge, or annuity in fee , to be 
iffuing out of the lands whereof he is tenant 
for life j if in this cafe the tenant for life dies, 
the rent-charge is entirely extinguilhcd, but 
1 i Co. 3 6. t>. the annuity ftill continues 

Co. Litt. 349. a. 

By the common law, if a tenant for life had 
made a leafe for years, and had died before 
the rent was due, the rent was loft, both to 
the executors, and thofe in remainder or 
**v«ie * revcrfion m , by which means the under-te- 

* p, w. 391. nant was frequently exempted from paying 

any rent at all in return for the lands. To 
obviate fo open an injuftice, the ftatute 
11 Geo. 2. c. 19. gives an aftion on the cafe 
to the executors and adminiftrators of the 
tenant for life, to recover of the under-tenants 
fuch proportionable part as (hall be incurred 
from the laft day of payment, to the deceafe 
of the tenant for life. In the cafe of Paget 

* vide v. Gee", Lord Hardwicke faid, that by an 

AmW.Rcp.19 . C q U j ta jji e con ft r u<ftion the above ftatute ex- 
tended to leafes for years made by tenants in 
tail, not warranted by the ftatute 32 Hen. 8. 
c. 28.3 and alfo to leafes for years made by 
tenants for years determinable on their own 
Jives. It is obfervable, that equity appor- 
tions 



( 393 ) 

\ five Ihillings (F) of lawful money of Great 
Britain, to the laid A. Afhton in hand paid 


fions maintenance money 0 , and alfo intereft 
on a mortgage p . 

So far of the precedent now before us, as 
we have already it: ted, is a firnple grant of a 
rent-charge at common law, with a power of 
diftrefs, and entry, and a covenant to pay, 
&c. This grant may be to ufes, the fame as 
a feoffment to ufes. Thus the grant may be 
to A. to the ule of B. &c. which limitation 
of ufes will be executed by the ftatute t 
What follows is a bargain and fale of the 
fame lands to a truftee for years, for the 
better fecuring the payment of the annuity 
or rent-charge. Hitherto we have feen, that 
the grantee has his remedy by diftrefs, by 
writ of annuity, or by an aftion of covenant. 
By this demife, the truftee is impowered to 
demife, leafe, or mortgage the lands, upon 
non-payment of the rent-charge, 

(F) With refpect to the confideration re- 
quifite to create a ufe in a .bargain and fale, 
we fhall have occafion to confider that fub- 
je ,c t in a fubfequent page. 


Confideration 
of the bargain 
and fale. 


0 2 P. W. 502, 
<503. 

V 1 W. 17G. 


Supra, §63 tn 
167. 



Bargain and 
file. 


' Vide 

Co. Litt. s66. b 


•’sCo. 35. b. 
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by die faid C. Cary, at or before the feaKng 
and delivery of diefe prefents (the receipt 
whereof is hereby acknowledged) he the faid 
A. Afliton, at the requeft, and by the diredtion 
and appointment of the faid B. Barton (tefti- 
fied by his being a party to, and fealing and 
delivering thefe prefents) hath granted, bar- 
gained, fold (G), and demifed, and by thefe 
prefents doth grant, bargain, fell, and demife, 
unto the faid C. Cary, his executors, adminif- 
trators and affigns, all thofe the faid mef- 
fuages or tenements, lands, hereditaments, 
and premifles hereinbefore particularly men- 
tioned, and hereinbefore charged with the 
payment of the faid annuity, or yearly rent, 
or fum of f. together with all and 

Angular the rights, members, and appurte- 


(G) The reafon why a bargain and fale 
in this cafe is preferable to a common law 
leafe for years, is, becaufe the bargain and 
fale vefts the pofieffion in the bargainee with- 
out any actual entry, by force of the ftatute 
for transferring ufes into pofieffion ; whereas 
an adtual entry is necefiary to veft the pof- 
feffion in a lefiee at the common law'. 
However, as the granting words are, grant, 
bargain, Jell, and demife, the grantee may 
either take it by way of demife at common 
law, or bargain and fale *. 


nances 
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‘nances thereto refpe&ively belonging, or in 
anywife appertaining, and die reverfion and 
reverfions, remainder and remainders, ifliies, 
and profits of all and Angular the faid feveral 
hereditaments and premifles, to have and to 
bold the laid mefliiages or tenements, lands, 
hereditaments, and premifles, hereby granted 
and demifed, or expreffed and intended fo to 
be, with the appurtenances, unto the faid C. 
Cary, his executors, adminiftrators, and 
aftigns, from the day next before the day of 
the date of thefe prefents, for and during die 
term of ninety-nine years, from thence enfu- 
jng, and fully to be compleat and ended, 
yielding and paying therefore yearly and every 
year, during the continuation of this demife, 
unto him the faid A. Afhton, the rent of one 
pepper-corn (H) (if the fame fliall be law- 
fully demanded) upon the trufis neverthelels, 
and to and for the ends, intents, and pur- 
pofes, hereinafter exprefled and declared of 
and concerning the lame hereby demifed 
premifles (that is to fay) upon trufi, in the 
firft place, to permit and lufFer the faid A. 
Alhton and his afligns to enjoy and receive 
and take the yearly income, rents, iflues, and 


(H) This refervation of a pepper-corn is 
of itfelf fufficient to make the laqds pafs by 
way of ufe, that is, to turn the leafe for years 
into a bargain and fale, and of courfe avoid 
an a&ual entry *. 

profits 


Habendum. 


Reddendum. 


* Barker v, 
Keet. 

i Mod. 262* 

* Mod. 2 5 2, 353, 
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profits (I) of all the faid hereby-demifed 
mefluages or tenements, lands, hereditaments, 
and premifles, with the appurtenances, un- 
til default fliall happen to be made of or in 
payment of the faid annuity or yearly rent 
or lum of £. or fome part thereof 

at or on the days and times, and in the place 
and manner hereinbefore limited and ap- 
pointed for the payment thereof ; and upon 
this further truft , that in cafe the faid annuity 
or yearly rent or fum of £. or any 

part thereof, fhall happen to be behind or 
unpaid by the fpace of 30 days next over or 
after any of the faid days or times of pay- 
ment, whereon the fame is hereinbefore li- 
mited and appointed, and ought to be 
paid as aforefaid, (being lawfully demanded) 
then, and fo often as the faid C. Cary, his 
executors, adminifirators, and afligns, fhall 
from time to time, by and out of the rents, 
iflues, and profits of the faid mefluages or 


(I) Here we may apply fome obferva- 

tions made in a preceding part of this eflay. 

This limitation of an eftate to a truftee in 

truft to permit another to receive the profits, 

would, in cafe of a freehold, be executed in 

'Supra, 154. ccjluique trujl by virtue of the ftatute of ufes v . 

But as a term of years does not come within 

that ftatute, the legal eftate muft continue in 

» Supra, 60, 61, the truftee w . 
ft. 


tenements 
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tenements and premifles, or any part there- 
of, by demifing, leafing , and mortgaging the 
fame, or any part thereof^ for all or any part 
of the (aid term hereby demifed, or by (rich 
other ways or means as to him the (aid C. 
Cary, his executors, adminiftrators, or af- 
ligns, (hall (eem meet, raife or levy i'uch lum 
and (urns of money as (hall be (iifficient to 
pay and latisfy the faid annuity or yearly rent 
of £. or fo much thereof as (hall 

from time to time happen to be in arrear 
and unpaid, with all fuch lofs, cofts, charges, 
damages, and expences whatfoever, as the 
laid li. Barton, his executors, adminiftra- 
tors, or aflig is, or the laid C. Cary, his ex- 
ecutors, adminiftrators, or afligns (hall fuftain, 
expend, or be put unto, for or by reafon or 
means of the non-payment of the (aid annui- 
ty or yearly fum of £. or any part 

thereof^ at the days and times, and in the 
manner hereinbefore mentioned and ap- 
pointed for payment of the lame, or for or 
attending the performing the trufts hereby 
declared, and flia.ll and do pay and apply 
the monies arifing thereby in payment and 
iatisfadtion thereof accordingly, and (hall 
and do pay to, or otherwife permit and fuffer 
the faid A. Alhton and his afligns to have, 
receive, and take the refidue and overplus of 
the faid rents, iflues, and profits of the (aid 
mefliiages or tenements, lands, hereditaments, 
and premifies, after full payment and fatis- 
fadtion of the (aid annuity or yearly fum of 
£. and all arrears thereof^ and all 

(uch cofts, charges, damages, and expences. 



Provii'o for de- 
termining the 
term. 


Covenant that 
ttir grantor has 
a good right to 
charge the pie- 
niifles. 
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as aforefaid, to and for his and their own tife 
and benefit. Provided always , and it is 
hereby declared and agreed, that after the de- 
ceafe of the faid A. Afhton, or full payment 
of the faid annuity or yearly fum of 
and all arrears thereof, to the faid B. Barton, 
his executors, adminiftrators, and affigns, 
and payment of all fuch cofts, charges, da- 
mages, and expences as aforefaid, the faid 
demife hereby made, and the faid term 
hereby granted, or fo much thereof as fhall 
not be dilpofed of under the trufts aforefaid, 
ill all ceale, determine, and be abfolutely void. 
And the faid A. Afhton for himfelf, his heirs, 
executors, and adminiftrators, doth covenant, 
promife, and agree to and with the faid B. 
Barton, his executors, adminiftrators, and 
afiigns, by thefe prefents, in manner and 
form following, (that is to fay) that he the 
faid A. Afhton hath in himfelf good right, 
full power, and lawful and abfolute authority 
to charge the faid meffuages or tenements, 
lands, hereditaments, and premiffes, and 
every part and parcel thereof, with the faid 
payment of the faid annuity, or yearly rent 
or fum of in manner aforefaid, 

and to demife the fame meffuages or tene- 
ments, lands, hereditaments, and premiffes 
refpedtively to the laid C. Cary, his execu- 
tors, adminiftrators, and affigns, for and 
during the laid term of 99 years, upon the 
Sruj-s, and to and for the intents and pur- 
pofes hereinbefore mentioned, expreffed, 
and directed, of and concerning the fame, 
and according to the true intent and mean- 
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ing of thefe prefents (K). And further, that 
all and lingular the premiffes hereby demifed 
now are, and fo fhall from time to time, and 
at all times hereafter, during the continuance 
of the faid term of 99 years, remain, conti- 
nue, and be open to and fufficient for fuch 
diftrefs and entries of the faid B. Barton, his 
executors, adminiftrators, and alfigns, in cafe 
of non-payment to him or them of the faid 
annuity or fum of £. in manner 

aforefaid ; and that the faid meffuages or te- 
nements, lands, hereditaments, and premiffes 
now are free and clear, and freely and clearly 
acquitted, exonerated, and difcharged, and 
fliall remain well and fufficiently faved 
harmlefs, and kept indemnified by the faid 
A. Alhton, his heirs, executors, and admi- 
niftrators, of, from, and againft all and all 
manner of former and other gifts, grants, 
bargains, fales, leafes, mortgages, annuities, 
rent-charges, former and other rents, and ar- 
rears of rents, dower, right and title of dower* 
ufes, trufts, wills, intails, recognizances, 
judgments, extents, executions, forfeitures, 
and of, from, and againft all and Angular 
other eftates, titles, troubles, liens, charges, 
and incumberances whatfoever (except here 
leafes made , &c.) had, made, done, commit- 
ted, executed, occafioned, or luffered by the 
laid A. Alhton, or any other perlon or per-. 


(K) On covenants of this kind vide 9. Co. 
60. b. Cro. Jac. 304. 


fons 


That the pre- 
mises (hall al- 
ways he opeat# 
a diltrefs s 


arid that they 
are free from 
prior incum- 
brances. 



Covenant for 
further afiu* 
ranee* 


Polt 
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Ions whomfoev'er (L). .</«</ moreover, that 

the faid A. Afhton, and all and every other 
perfon or perfons whomfoever, having, or 
lawfully or equitably claiming, or who fhall 
or may lawfully or equitably claim any 
eftate, right, tide, tru.1, or intereft whatfo- 
ever of, into, or out of the faid meffuages, 
lands, hereditaments, and premifles herein- 
before mentioned, and hereby demifed, or 
exprefTcd or intended fo to be, or any of 
them, or any part chereotj by, from, under, 
or in trujl for him or diem, fhall arid will 
from time to time, and at all times during 

the 


(L) This covenant gives the grantee an 
attion againfl: the grantor, his heirs, execu- 
tors, and adminiftrators, in cafe the lands are 
infufficient for a diflrefs, and in cafe of prior 
incumbrances, and therefore goes to the 
quiet enjoyment of the lands by the grantee* 
The words grant and demife in the bargain 
and fale alfo create an implied covenant that 
the truftee fhall peaceably enjoy the lands 
under the term. I muft refer to another 
place for a few obfervations on the manner 
in which an implied covenant is qualified or 
reftrained by an exprefs one. I fhall only 
obferve here, that if a tenant for life leafes 
for years by the words grant and demife, this 

implied 
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the continuance of the life (M) of him the 
faid A. Afliton, upon every reafonable re- 
quell: of the faid B. Barton, his executors* 
adminiftrators, or afligns, but at the proper 
colts and charges in the law of the faid A. 

implied covenant only extends to the lelTor An implied co* 
himfelf, and not to his perfonal reprefenta- mines with the 
tives after his death : but if A. feifed in fee cro! EiizTi*^.' 
makes a leafe for years, with fuch an implied Moor ’ 74 * 
covenant, and dies, and the heir oufts the 
leffee, he lhall have an aftion of covenant 
againft the heir on account of the privity r . r F * N < B « 34** 

^ * * Note C. 

Dyer, 257. a. b. 

For fuch adts as do or do not amount to 

/ 

a breach of this covenant againft prior in- 
cumbrances, vide Hannington and Rydear's 
cafe, 1 Leon. 92. and the cafe there cited of 
a rent-charge. Vide 1 Keb. 427, and allb 
Sav. 74, 75, concerning the expofition of the 
word incumbrance, alfo Anon. Dyer 139. a. 

Ander. 236. 2 Vern. 45. 

(M) Concerning the time of making, and 
requeft to make further affurances, vide 
Wentworth v. Wentworth, Syles 242. 1 Roll, 
ab. 441. and Nalh v. Alton, T. Jones, 195. 

D d Alhton, 
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Alhton, (N) make, do, acknowledge, levy, 
fuffer, and execute, or caule or procure to 
be made, done, acknowledged, levied, fuller- 
ed, and executed all and every fuch further 
(O) and other lawful and reaionable (P) 
afts, deeds, and things, devices, convey- 
ances, and alfurances in the law what- 
fbever, for the better, more perfedl, and ab- 
iolute granting and fecuring the faid an- 
nuity 


(N) It feems that without this provifion, 
the further alfurance muft be at the cofts 
and charges of him to whofe ufe the convey- 

• i Xiiir. 90. ance is made \ And in Heron v. Treyne', 

Goltlney v.Cur- ... J 

* ife ; _ it is faid by Holt, C. J. that in a covenant to 

1 z L. Raym. . J * 

75°- make further alfurance at the cofts of B. 

Vide Brownl. 

7 °* notice of the kind of affurance muft be given 

to B. before he ought to tender cofts j 
though fecus if the covenant was to make a 
particular conveyance. 

(O) Concerning what fhall be a further 
alfurance, vide a Leon. 130. Ca. 172. 1 Bulf. 
90. 2 Bulf. 317. alfb Earl of Clenricard v. 
Vifcount Lille, Hob. 273. 275, 276. 

(P) As to what fhall be a reajonable affu- 
rance, vide Pet v. Callys, 1 Leon. 304. 
Atkins v. Uton, 1 L. Raym. 36. 
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nuity or yearly rent-charge of £. to 

the laid B. Barton, his executors, adminiftra- 
tors, ana aiiigns, by and out of the laid mef- 
fuages or tenements, lands, hereditaments, 
and premifies, and every part thereof, for 
and during the continuance of the natural 
life of him the faid A. Alhton, and alfo for 
the more effectual granting, derailing, and 
alluring the lame hereditaments and pre- 
mifles unto the laid C. Cary, his executors, 
adminiftrators, and affigns, for all the then 
remainder of the faid term of 99 years, up- 
on the trufts hereinbefore directed thereof 
as by the faid B. Barton, his executors, ad- 
miniftrators, or afligns, or his or their coun- 
fel learned in the law ( Q_) lhall be de- 
vifed, or advifed, and required. In wit- 
nefs, &c. 


It muft be obferved, that where a rent- 
charge is granted by way of annuity, or in 
order to fecure the payment of a fum of 
money, then it is ufual for the grantee to take 
a bond with a warrant of attorney to confels 
judgment, which Ihould be recited in the 
annuity deed, and the intent of taking them 
declared. In deeds of this kind, there Ihould 
alfo be a claufe of re-purchaje. 


(QJ It feems that if the party or grantee 
be himfelf a counfel, he cannot advife as to 
the afiurance. Vide Rofewel’s cale, 5 Co. 
19. b. As to the advice of counfel, fee 1 Roll, 
ab. 440, 441. 


Since the cafe of 
Irnham v. Child 
the claufe of re- 
purebafe has be- 
come ufual in 
deeds of annui- 
ty ; as it was de- 
termined in that 
cafe, that fuch 
claufe did not 
make the con- 
tract ufurioia ; 
anJ without it, 
parol evidence 
cannot he ad- 
mitted to prove 
that there was 
an agreement to 
redeem or re* 
purchafe. 

1 Bro.Cha.Rep. 
92. Vide Supra. 


1H> ifl 


TQADr/JTir 
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a V, de i Ba. ab. 
*73. 

b Vide i Co. 
$7. b. 100. b. 

% Co. 94. a. 

Co. Litt. 271, b. 
1 Burr. 95. 


BARGAIN and SALE. 


W E frequently find it faid in the books, 
that tRe conveyance by bargain and 
fale derives its effect from the ftatute of ufes. 
This expreflion would naturally lead a per- 
fon to imagine, that this conveyance was in- 
troduced in confequence of the paffing of 
that ftatute \ But the fa<5t is, that this Ipe- 
cies of affurance was in ufe long before the 
ftatute of ufes was ever thought of b . That 
ftatute, it is true, has given it greater effica- 
cy than it poflefled when ufes remained at 
the common law : but it is the operation 
which the ftatute has had upon ufes them- 
felves that has given birth to the expreflion 
juft alluded to, and that has rendered the 
conveyance by bargain and fale more effica- 
cious than it originally was. 

By the common law no lands could be 
transferred from one man to another but by 
the folemn and public manner of livery of 

feifin. 
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feifin. This Ample mode of conveyancing 
by feoffment and livery of feifin continued in 
full practice till the introduction of ufes: 
fince which period feoffments have gradually 
fallen into difufe, and at prefent are but 
very feldom reforted to. The inconve- 
niences attending an aCtual entry, and the 
many nice laws relating to the manner of 
giving and receiving the pofleffion, were 
poflibly among the moil urgent reafons, which 
induced men to depart from the notoriety 
of public inveftiture, and to adopt a mode of 
conveyance better luited to their own ideas 
of accommodation and expedition. The 
doCtrine of ufes afforded a very ample op- 
portunity to effeCtuate a departure from this 
antient plan of conveyance. The convey- 
ance by bargain and lale owed its origin to 
an equitable eonftruCtion of the court of 
chancery, which held, that a valuable confi- 
deration, though not abfolutely necefiary to 
the conveyance of the land by feoffment and 
livery, yet was alone capable of railing a ufe* 
Therefore, if a man for a valuable confidera- 
tion bargained and fold his lands, now, 
though the lands themfelves could not in 
this cafe pals, for want of livery of feifin, 

P d 3 yet 
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yet that court of equity thought it to be 
againft confcience that a man Ihould pay a 
valuable confideration for lands, and on ac- 
count of the omiflion of a legal ceremony 
he Ihould have nothing in return fer his 
bargain;, therefore it held, that he Ihould 
have the ufe of the lands, which was nearly 
tantamount to having the lands themfelves. 
By this conftrudtion, immediately after the 
bargain and fale was completed, the bargain- 
or became feifed to the ufe of the bargainee, 
and the bargainee himfclf became in every 
refpedt ceftuique ufe. It is for thefe reafons, 
that we muft account for the definition ufual- 
ly given of this affiirance, by which it is 
termed a real contract for a valuable confi-- 
* » inft. 67*. deration c ; thereby not allowing it the name 
of an abfolute conveyance , but only giving it 
the appellation of a contrary by virtue of 
which cejluique ufe might compell the bar- 
gainor to execute a legal and absolute affu- 
rance. As then by a bargain and fale of 
lands before the ftatute, nothing but an equi- 
table intereft palled to the grantee, it was 
placing the bargainor and bargainee nearly 
in the fituation of a feoffee, and ceftuique 
ufe. 


x 


It 
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It is obfervable, that the books *, when d »Co. 87. b. 
they fpeak of bargains and fales, do not men- 8 Co. 94. a. 

. ~ 1 • ri , f , , Co. Lite. 271. b. 

tion them as being exprefsly made of the ufe Moor, 34. pi. 
of the lands, but as abfolute fales of the lands IIJ * 


themfelves (without noticing the ufe) ; which 
fales of the lands only for a valuable confider- 
ation were fufficient to carry the ufe to the 
bargainee. Indeed, in the prefent forms of 
bargains and fales, we fee that the land and 
not the ufe is fold : therefore, though it has 
become ufual to declare the ufe to the bar- 


gainee in the habendum , after a previous bar- 
gain and fale of the lands in the premifles, 
yet this declaration of the ufe is not altoge- 
ther neceffary ; for it is the confideration which 
directs the ufe to the bargainee, and the par- 
ties could not declare it to any other perfon, 
even if they were inclined fo to do c . There- 'Bro. feoff, a. 
fore, when we meet with an afiertion, that it u. it. c 60. 

is abfolutely neceffary to declare the ufe to D>cr I55 ‘ a ‘ 
the bargainee^ we muft underftand it as f Lilly conv.so, 
meaning that the ufe cannot be declared to 
any other perfon than the bargainee, but that 
without any fuch declaration the ufe would, 
on account of the confideration, veil in the 


bargainee *. 

It follows from the above hiftory of a bar- 

P d 4 gain 
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Convey. Light* 
14a. 165. 
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gain and fale, before the ftatute of ufes> that 
no 'perfon could bargain and fell his land, 
who had not the ufe as well as pojfejjion in 
him at the time of the fale. Therefore, if a 
feoffee to ufes had bargained and fold to 
one who had no notice, yet no ufe would 
have paffed to the bargainee, becaufe the 
feoffee or bairgainor had no ufe himfelf, and 
there could not be two ufes of the fame 
* , Co.Litt.27i.b. land h . On the other hand, if cefluique ufe t 
before the ftatute of ufes, and after the fta- 
tute of i Rich. 3. had conveyed the lands by 
the words bargain and felly nothing but the 
*Moor, 34. pi. ufe would have paffed 1 . 

113 - 

Burr, 95. 

It is fcarce neceffary to obferve, that the 
ftatute of ufes has given a greater force to the 
conveyance by bargain and fale, than it ori- 
ginally had. Irrunediately that the ufe, ac- 
cording to the original operation of this con- 
veyance, is vefted in the bargainee, the fta- 
tute . nnexes the poffeffion: fo that a bar- 
gain and fale is at this day a complete con- 
veyance, which entirely transfers both the 
ufe and pofteftion from the bargainor to the 
bargainee, and is not in effeft what it for- 
merly was, viz. a contrast , for the perform- 
ance of which the bargainee was obligQl to 

feek 
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fcek relief in equity. The ufe, however, muft 
flail veft in the bargainee before the pofieflion 
Can be executed in him. 

The nature of the eftate of the bargainee 
fince the ftatute is the fame as it was before. 
The bargainee is ftill but a cejiuique ufe-, and 
though he has a legal inftead of a fiduciary 
eftate fince the ftatute, yet that legal eftate 
is made fuch by force of the ftatute of ufes, 
and not according to the rules of the com- 
mon law. Upon this principle it has been 
held, and is indeed now eftabiilhed, that no 
ufe can be limited to arife out of the eftate 
©f the bargainee to a third perfon, for that 
would be to limit a ufe to arife upon a ufe. 
Therefore, if A. bargains and fells in fee to 
B. to the ufe of A. (the bargainor) or any 
other perfon, for life, or in fee, this limita- 
tion of the ufe is void *. But though this de- 
claration of the ufe is void as a ufe , yet it 
has been a queftion, whether it would not 
be fupported as a trujl in chancery k . How- 
ever, according to the very liberal principles, 
which guide the courts with relpedt to trufts, 
there is not a doubt, I apprehend, but that 
fuch ufes could be deemed trufis 1 . 


ipy. 155. a. 
i Antler. 37. 
pi. 96. 

1 Leon* 140* 

k iCha.Ca.xx^ 
115. 


1 Vide Gilb. 
ufes, 154. 


As 



* Rro. feoff, al* 
ufes, pi. 30. 

C. 423* 


•Vide 
I Co. 133. b. 
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As a ufe upon a bargain and fale cannot 
be limited to any other perfon than the 
bargainee, fo neither will the eftate of the 
bargainee fupport a fpringing or future ufe. 
Every future or fpringing ufe lhould have a 
feifin at the common law, out of which it is 
to be ferved, when it comes in ejfe. It was 
before obferved'”, that if a feoffment had 
been made to A. and his heirs, to the ufe of 

B. and his heirs, until C. paid a certain fum, 
and then to the ufe of C. in fee, or that then 
A. lhould ftand feifed to the ufe of C. and 
his heirs ; or if a feoffment had been made 
to A. in fee, to the ufe of himfelf in fee, but if 

C. paid fo much then to the ufe of C. in fee ; 
in either cafe upon the payment of the money 
the ufe would ihift to C. and be executed 
by the ftatute. For here in both inffances 
there is a feifin transferred to A. which may 
ferve any ufes declared by the parties. 
Though the whole of the ufe in the firft cafe 
is executed in B. by the ftatute, yet when the 
money is paid, it is diverted out of him, and 
it then lhifts to and is executed in C. the 
fecond cejluique ufe. Upon this momentary 
change, the ufe to C. is ferved out of the 
original feifin, or livery given to A. * The 
limitation of the ufe in the fecond inftance to 

A. 
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A. himjelf does not alter the principles of the 
cafe: for it being declared to A. (who is 
alfo feoffee) he is in by the common law , and 
not by the ftatute : therefore, when C. pays 
the money, the ufe fliifts from A. to C. j 
but in this Ihifting it is not ferved out of the 
feifm of A. as being cejluique life, but as being 
a feoffee to ufes, or as having the poffefiion by 
the common law. This is a very neceffary 
conftru&ion ; for if the future, or ipringing 
ufe, was limited to take effeft out of the 
eftate of cejluique ufe y it would be nothing elfe 
in reality than limiting a ufe to arife out of a 
ufe, which is clearly againft law. This dif- 
tinftion is taken by the judges in Chudleigh’s 
cafe. If, fay they”, A. enfeoffs B. to the ufe • i Co. 137. * 
of C. in fee, with a provifo, that if D. pays 
C. f. 100, then C. fhall ftand feifed to the 
ufe of D. and his heirs, this limitation of the 
ufe is utterly void : for the future ufe ought 
to be raifed out of the eftate of the feoffee t 
and not out of that of cejiuique ufe . This 
brings the cafe of a bargain and fale exactly 
in point. The bargainee is in fa< 5 t but a cef- 
tuique ufe ; therefore, if A. bargains and 
fells to B. in fee, provided if C. pays fb much 
money, then B. fhall ftand feifed to the ufe 
of C. in fee, this limitation of the ufe is void,. 

becaufe 
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becaufe it is to take effect out of the ettate 
» Via* t Leon. 7. of cejluique uje p . 

Stoneley and 
Sracebridge's 

S Moor, 35. pi. There is a cafe in Moor q , which at firft 
piis. 38. s. c. view may feem to be contrary to this doftrine. 
*?pL 9? cr> j6> A. bargained and fold his lands in fee abfb- 
lutely, and in the fame deed of bargain and 
fale the bargainee covenanted and granted 
that if A. or his heirs paid fuch a fum by 
fuch a day, then the bargainee and his heirs 
would Jland Jeifed to the uje of the bargainor 
and his heirs. Before the day of payment 
the money was tendered, and the bargainee 
refufed to accept it: and it was held, that 
upon payment the uje would have changed 
though not upon a mere tender. However, 
with refpeft to this cafe we muft, in the firft 
place, obferve, that it was the cafe of a mort- 
gage, and in all probability there were words 
of condition annexed to this covenant ; in 
which cafe the bargainor would have entered 
by way of a condition broken, and not by 
way of limitation of a ufe. Indeed there are 
precedents, where a fimilar covenant, with 
words of re-entry annexed, has been inferted 
in a bargain and fale, in order to create a 
» vide weft’s condition 1 . But fuppofing this not to be a 

Sym pi. I. . rr o 

i. >84. condition, yet a ufe might be well raifed on 

the 
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the covenant of the bargainee, for when he 
covenanted to Hand feifed to the ufe of the 

l a 

bargainor, the ufe would not arife to the bar- 
gainor, as a limitation of that ufe which he 
had juft parted with, for that would be a ule 
upon a ufe : but the ufe would arife to the 
bargainor by virtue of the covenant, and not 
by way of limitation of a ufe upon the bar- 
gain and fale. The covenant in that cafe 
was, as it were, independent of and uninflu- 
enced by the particular operation of the bar- 
gain and fale. After an abfolute bargain and 
fale in fee, the- bargainee may limit what ufes 
he pleafes upon his eftate by a different, or 
fubfequent conveyance : for the doftrine that 
future ufes cannot be limited to arife out of 
the eftate of cefuique life, can only hold good 
when thofe future or fpringing ufes make a 
part of, and are limitations operating by the 
fame bargain and fale. Surely if a man bar- 
gains and fells in fee for a valuable confide- 
ration, the bargainee may convey thofe lands 
to another by a bargain and fale, though he 
is by the firft original bargain and fale a cef- 
Juique ufe. Therefore, a cejluique ufe , after the 
ftatute i Rich. 3. and before the 27 H. 8. 
might have transferred his ufe without con- 
veying the lands themfelves * : for though a « Moor, 3* pi 

limitation IIJ ' 
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x 2 Roll. ab. 
786. (M) 


f Vide 

Giib. ufcs. 217. 
220. 

Mildmay’s ca f e . 
1 Co. 175. a. 
alfo fee 1 Sera. 
*84. Anon. 
Vide B. N. C. 


470. 

ft Leo n. 25. 


limitation of a ufe to arife out of his eftate by 
the firft conveyance would have been void, 
yet when the ufe was veiled in him, he might 
diipofe of it, as he thought proper : and of 
courfe the polfdfion, fince the ftatute, would 
be executed according to the difpofiuon of 
the ufe. Now, though the covenant in this 
cale is contained in the bargain and fide, and 
upon that account both may be held to form 
but one conveyance, ye f they have the effect 
of two * : therefore, it is faid, that the fame 
confideration is as neceffary to create a ufe 
by way of covenant on a bargain and fale, as 
on the bargain and fale itfeif ’ ; which cir- 
cumftance proves, that it is not a Imitation of 
a ufe arifing out of the eftate of the bargainee, 
becaufe if it was, then the firft confideration 
(fuppofing a ufe could be limited to arife out 
of the eftate of the bargainee) would be fuf- 
ficient for that purpofe : but as the ufe arofe 
by way of covenant by the bargainee, a frelh 
confideration was necefiary. 


To illuftrate ftill further this do&rine, viz. 
that neither a prefent nor a future ufe can be 
limited to arife out of the eftate of the bar- 
gainee, when the limitation of the ufe derives 
its efficacy from, and conftitutes-a part of, the 

original 
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original cmtraB, or bargain and fale, we need 
only have recourfe to a -very known cafe. If 
a feoffment be made to A. in fee, to the ufe 
of W. for life* remainder to the ufe of B. in 
fee, with a power for W. to make leafes for 
three lives. Here W. has but an eftate for 
life, and if he makes the leafes, they will take 
effeft by way of limitation of a ufe out of the 
original feifin of A. * But if there be a bar- 
gain and fale to one for life (by which the 
reverfion in fee is in the bargainor) there 
cannot be a power annexed to the bargain 
and fale for the bargainee to make leafes, lo 
as to take effeft by way of limitation of a 
ufe out of the eftate of the bargainee, for that 
would be limiting a ufe upon a ufe : neither 
can fuch ufe arife out of the eftate of the 
bargainor, for want of a confideration paid by 
the leffee at the time of the bargain and 
fale . 

It may here be faid, that as the ufe limited 
to the bargainee is ferved our of the feifin of 
the bargainor , fo the fame feifin (like that of a 
feoffee) which ferves the ufe to the bargainee, 
may equally as well ferve a fpringing, or 
future ufe to a third perfon. But with re- 
fpeft to that, I prefume, that after a bargain 

and 


* i Co. 134. a* 

Pupil. 81. 

8 Co. 7 1* a. 


* Popli. 8z« 
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find fale iti fee , there cannot be a fojjtbility of 
fei/in (which feoffees are fuppofed to have 
upon the limitation of fecondary ufes) left in 
the bargainor to feed any future ufes, in 
abridgment of the fee transferred to the bar- 
gainee. If then there can be no poffibility 
of feifin remaining in him, or admitting that 
fuch a poflibility of feifin did remain in him, 
yet fhould he make an actual entry to veft 
thofe future ufes, when they come in ejfe 
(which entry by feoffees to ufes would, in a 
fimilar cafe, be the moll certain way to veft 
them) fuch entry will be ineffectual for chat 
purpcfe. 

With refpect to the firft point, it is the 
very nature of a bargain and fale, which is 
always i'uppofed to be made for a valuable 
confederation, to transfer the nfe , and of courfe 
the fojfeffion fince the ftatute, abfblutely from 
the bargainer upon a bargain and fale in fee : 
therefore, the only difference between this 
conveyance, and a feoffment, is, that the 
latter firft conveys the pojfeffion , and then the 
life : but both of them, fince the ftatute, when 
ufed by a perfbn feifed in fee, entirely con- 
vey the ufe and pofiefiion from the bargainor 
and feoffor. The fituation then of the bar- 
gainor. 
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gainor is in this relpeft rather fimilar to that 
of the feoffor j and though the ufe in the cafe 
of a bargain and file is ferved out of the 
feifin of the bargainor fince the ftatute, whilft 
on a feoffment it is ferved out of the poffef- 
fion of the feoffee, yet the feifin, which the 
bargainor has to ferve the ufe to the bar- 
gainee, differs materially from that which a 
feoffee is fuppofed to have. The feifin of 
the feoffee is fuch as will ferve a ufe declared 
to himfelf, to the feoffor, or a ftranger, or to 
all of them : but the feifin of the bargainor 
can only ferve the ufe, which is bargained 
and fold to the bargainee v . After the limi- v > Leon. i 4 g. 

r r - r Moor, 46, 

tation of a future, or contingent ufe upon a 
feoffment, there is a poffibility of feifin remain- 
ing in the feoffees to ferve thofe future ufes, 
when they come in effe w , becaufe, as the ufes w chudieigh'j 

J ^ . cafe. 

on a feoffment are guided chiefly by the de- i Co. iao,<u 
claration and intent of the parties, that intent 
could not be effectuated, unlefs there was a 
feifin in the feoffees to feed the ufes upon 
iheir fluffing. But as the ufe on a bargain 
and fale can only be veiled in tine bargainee, 
and as fuch ufe is for a valuable confidcration 
bargained and fold to him, it feems that there 
can be no pofiible feifin left in the bargainor 
E e to 
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Pollard. 

Moor, 761. pl» 
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to ferve any ufes in abridgment of that jJti* 
vioufly conveyed to the bargainee. 

If theft there can be no poflibility of feifiit 
in the bargainor, after a bargain and fale in 
fee, to feed any future or contingent ufes, the 
only way that the ufe fold to the bargainee 
can be avoided or abridged, is to annex a 
condition of entry to the bargain and fale 
upon the happening of a contingent event. 
Thus, fuppofe A. bargains and fells to B. ift 
fee, but if C. pays fuch a fum of money at 
fuch a time, then the ufe to B. fhall ceafe, 
and it fhall be lawful for A. to re-enter and 
Hand feifed to the ufe of C. In this cafe it 
might be imagined, that upon the entry of 
A. the future ufe to C. would veft ; but this 
conclufion has been exprefsly denied. A. 
bargained and fold * lands to B. ; but upon 
payment of a certain fum there was a condi- 
tion that A. fhould re-enter, and ftand feifed 
to the ufe of himfelf and heirs, until he at- 
tempted to alien without the alfent of B. and 
then to the ufe of B. and his heirs . A fine was 
levied to thofe ufes : A. paid the money, and 
entered; and afterwards aliened the lands 
without the afient of B. ; it was held by the 

Lord 
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Lord Chancellor Egerton, that no ufe lhould 
arife to B. after the alienation of A. The 
principal reafon given for this determination • 
was, that the bargainor, entering for a condi- 
tion broken, ought to be in of the old ufe, 
and could not ftand feifed to any other than 
that old ufe. This cafe places the bargainor 
in exactly the fame fituation as a feoffor, m- 
ftead of a feoffee: for it has been faid, that if 
A. enfeoffs B. to the ufe of B. and his heirs. 

Upon condition that if B. does fuch a thing, 
then A. may re-enter, and ftand feifed to the 
ufe of C. j here, upon the entry of A. no ufe 
will arife to C. y Now it is very certain, r 1 Leon.itg. 
that if feoffees enter to veft a future ufe, 
though by fuch entry they gain their former 
eftate and feifin z , yet the ufe will imme- * x Co.tat.« 
diately be vefted in ceftuique ufe Upon their 
entry. But we are here to notice* that when 
feoffees enter to veft a future ufe, they do not 
enter as for a condition broken, becaufe, 
ftri&ly {peaking, a condition can only be re- 
fervcd to the feoffor *, &c. However, I con- J4* 
ceive, that the entry of the feoffees to avoid 
one ufe and veft another, has the fame effedt, 
as to the regaining of their former eftate, as 
the entry of the feoffor or bargainor, as to 
their being in of their old ufe and eftate. But 
E e a as 
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*s the former eftate and feifin of the feofiei 
were purpofely created to ferve the future, 
as well as prefent ufes ; and as the former and 
cld eftate of the bargainor was not created for 
the purpofe of ferving fuch future ufes, there 
can be no inconfiftency In allowing the future 
ufe to veft in the one inftance, and denying 
it in the other. Therefore, even fuppofing a 
poffibility of feifin could remain in the bar- 
gainor after a bargain and fale in fee, yet if he 
were to enter, he would be in of his old ufe 
and eftate, and then, according to the cafe of 
Holloway v. Pollard, the future ufe could 
never veft. It is true, that it is the received 
b , co. ioi. b. opinion b , that a right of entry in the feoffees 
i Vent. 1S9. { w ithout an dltual entry) will alone veft the 
future ufe in ceftuique ufe ; but that coriftruc- 
tlon has taken place, becaufe, if they really 
did enter, it would be the Jure way of effec- 
•Bro. feoff. ai. tuating that purpofe*. It may then be rea- 
l*N. P c. 4** fonably inferred, that if an ablual entry by the 
bargainor could not veft a future ufe, his 
right of entry alone could not be fufficlent. 

From thefe obfervations it appears, that 
after a bargain and fale in fee there cannot 
polfibly be any future or fpringing ufe limited 
to arife out of the eftate of the bargainee: and 

that 
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that it would be extremely hazardous to 
limit fuch a future or fpringing ufe to take 
effect out of the eftate of the bargainor. But 
here we are to obferve a diftinttion between 
a limitation of a future ufe out of the eftate 
of the bargainor after a bargain and fale in 
fee , and where a contingent ufe, or remain- 
der is limited out of the feifin of the bar- 
gainor after a previous bargain and fale for . 
life only. Thus if a man bargains and fells 
to one for life , remainder to the firft fon of the 
bargainee (which firft fon is unborn at the 
time of the conveyance) this is a good limi- 
tation of the ufe to the firft fon to take 


effect out of the eftate of the bargainor 4 . d vide Gilt*. 
For in this cafe the poffeflion of the bargainor ues * 197 * M 
was only executed in the bargainee for life, fo 
that the reverfion in fee remained in him, 
out of which he might limit the ufes to the 
firft fon of the bargainee. The confideration 


paid by the bargainee might well extend 
pe ufes limited to his fon 


? 1 Roll.ab.784* 
pi. 6, 7. 


As I have fo frequently hinted at the ne- 
ceflity of a fiippofed poffibility of feifin re- 
maining in the feoffees, conufees, &c. in order 
to ferve a future or Jfrmging ufe, when it 
Comes in ejfe , it may be proper here to explain 
Ee 3 thq 
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the reafons for recurring to this conftru&ion, 
Every ufe fhould have a Jeifvn out of whic h it 
may be fed or ferved : now if a feoffment be 
made, a fine levied, a recovery fuffered, or a 
conveyance by leafe and releafe made to A. 
to the ufe of B. in fee, but if C. does fuch a 
thing, then to C. in fee ; here, as the old ufe 
in fee is firft limited to B., the ftatute of ufes, 
until C. performs the condition, can only 
execute the ufe to B. j becaufe in the firft 
place no ufe is in fa£t limited to C. till that 
time •, and fecondly, until the ufe to B. ceafes, 
no ufe to C. can be executed by the ftatute, 
for there cannot be two ufes of the fame land 
* Co.Litt J7i.b. exifting at the fame time". Now upon the 
performance of the condition by C. and 
ceflure of the ufe to B. as there muft be a 
feifin fomewhere to ferve this fhifting ufe 
upon its momentary change, the queftion will 
be, out of whofe feifin is it to be ferved ? it 
cannot be ferved out of the feifin of B., be- 
caufe he is cejhiique ufe: neither can it be 
ferved out of the feifin of the feoffor, &c. 
becaufe the liyery, &c. entirely diverted him 
* vide of all poffefiion whatever b : in order then to 

1 Leon, zop * ' 

effe&uate the purpofe of the conveyance, the 
fhifting ufe, when it comes in effe, muft be 
ferved out of the original livery or feifin 

transferred 
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transferred to A. c which feifin, as it was at 
firft wholly executed in B. by the ftatute, and 
as there was but a poffibilityy that it ihould 
ever be diverted from him, and return to A. 
to ferve the fecondary ufe to C. it was from 
thence denominated a mere pojjibility of 
feifin. 


Brook a tells us, that it would be proper in 
a cafe of this kind to enter in the name of 
the feoffee, in order to vert the fliifting ufe : 
it, however, appears that the right of entry in 
him will alone fupport it 

So it feems, that upon the limitation of a 
contingent ufe after a previous limitation of an 
eftate for life, there muft be a poffibility of 
feifin in the feoffees, &c. to fenje this con- 
tingent ufe, when it comes in ejfe. Thus the 
point in Chudleigh’s cafe was, a feoffment 
was made to J. S. in fee, to the ufe of A, 
for life, remainder to his firft fon, &c. remain- 
der to B. in fee j and the queftion was, whe-r 
ther any and what feifin remained in J. S. to 
ferve the ufes limited to the Tons of A., when 
thofe ufes Ihould come in effe? We have al- 
ready feen, that in this very cafe, it was 
agreed, that to the execution of a ufe by the 
E e 4 ftatute. 


« Vide 
x Co. x33.be 
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ufes, pi. 30* 
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1 Vent. 189. 
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ftatute, there were four necefiary prelimina- 
ries, viz. a perfon feifed to the ufe at the time 
of the execution of it — a ceftuique ufe in ejfe — 
a ufe in pofleflion, reveriion, or remainder—* 
and the eftate out of which the ufes ihould 
arife ought to veil in ceftuique ufe. From thefe 
rules there were two opinions given in the 
debate of Chudleigh’s cafe. Some thought 
that there was an aElual eftate in remainder 
veiled in J. S. to ferve the contingent ufes, 
when they arofe ; whilft others were of opi- 
nion, that no part of the original feifin re- 
mained in J. S. but that the whole pofleflion 
was executed in A. and B., and that the con- 
tingent ufes, when they ihould arife, mutt be 
ferved out of the eftate formerly in the feoffees. 
But both of ^theie opinions were erroneous; 
for with regard to the firft, as the ufe was 
limited to A. for life, remainder to B. in fee, 
this was commeniurate to the whole fee, and 
did not admit of any intervening eftate, till 
thofe limited to the fons Ihould arife ; beiides, 
if there was a veiled remainder in J. S. he 
might enter for a forfeiture, and puniih for 
walle, &c. and it was clear, that the parties 
intended him no fuch benefit. With reipedl 
to the fecond fyftem, it was clearly againft 
the words, and meaning of the ftatute, for 

that 
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that requires J. S. to be feifed at the time of 
the execution of the ufe 5 jf therefore the whole 
eftate of J. S. was diverted out of him, the 
contingent ufes could not be ferved out of 
die former eftate of J. S. for the ftatute not 
only requires him to be feifed at the time of 
the execution of die ufe, but it appears to be 
the very efience and nature of a ufe, {hat 
there fhould be a feifm fomewhere, out of 
wjiich it is to be ferved ; if indeed the whole 
feifin was taken from J. S., then if it is to 
be verted at all, it muft be ferved out of the 
qftates of A. and B. which would be to limit 
a ufe put 'of a ufe. Upon the whole, the 
majority of the judges in this cafe (among 
whom was Lord Coke) were of opinion, and 
decided accordingly, that J. S. neither had 
an actual verted eftate ip remainder to ferve 
the contingent ufes when they arofe, and in 
the mean time to preferve them, nor was the 
'whole of the original feifin taken from J. S.’; 
but that the poffeflion was executed in the 
fame manner as the ufe was limited: that 
the ufe fo 4.. for life, and tjie remainder to B. 
in fee, were indeed executed, but fubjeft to the 
poflibility of A.’s having fens, and their be- 
coming entitled to the ufe, and of courfe the • 
poffeflion. Thus during the fufpence of the v;.i e 

? - i>uti. note un- 

contingent tier fol. 273. b. 

to Co. Lite. 
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contingent ufe, the feoffee ( J. S.) had a pof- 
fibility of feifm unaffedted by the ftatute, 
becaufe there was no ufe in ejfe (which the 
ftatute requires) to which it could be exe- 
cuted. When the ufe came in ejje the feoffee 
would be entitled to the pofleffion at com- 
mon law, which poffeffion would be inftan- 
taneoufly executed in ceftuique ufe. 

We will now return to the fubjedt o.f bar-, 
gains and fales. 

It is an eftablifhed rule, that a conveyance, 
which does not operate by force of livery of 
feifin, or what is equivalent to it, fuch as the 
writ of habere facias Jeifmam on a judgment in 
a recovery or fine, or a releafe with warranty^ 
1 co.pt. 325.8. cannot work a difeontinuance of lands f . A 

Butl. note 1. ^ * 

Co. Litt. 33c. a. difeontinuance is properly where a tenant in 
tail, or one feifed in outer droit , makes fuch an 
alienation as takes away the entry of the ijfue 
in tail, or the heir, or fuccefibr, or thofe in 
reverfion or remainder, and leaves them to 
f Co.utt.3ij.a. their remedy by aftion g . The conveyances 
by feoffment, fine, and recovery, operate by 
way of tranfmutation of die pojfeffion, and the 
particular folemnity attending the execution 
of them was deemed fiifficient to difturb the 

original 
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ori ginal feifin, and to work a difconrinu^noe. 
But a bargain and fale did not poflefs any of 
thefe qualities. Inftead of operating by way 
of tranfmutation of pofleffion, it previoufly 
pafled the ufe , thereby, as it were, operating 
by way of tranfmutation of the ufe. Neither 
was there any lblemnity attending the execu- 
tion of it ; for it was perfected by a transfer 
of the ufe, without any public or other deli- 
very of the pofleffion. Therefore, if a tenant 
in tail made a bargain and fale in fee , as the 
life in this cafe firft pafled to the bargainee, 
the pojfeffion was executed in him by the 
. ftatute of ufes in the fame manner, as he had 
the ufe. Now, as ufes were under the di- 
rection of the chancery, that court limited 
the ufe to the bargainee in the cafe juft put, 
according to the extent of its limitation to 
the bargainor before the bargain and fale. 
By this conftrpdtion there could be no dis- 
turbing of the eftates of the iflue in tail, or of 
thofe in reverfion or remainder; of courfe 
there could be no difcontinuance produ- 
ced h . 

But whether after a bargain and fale io fee 
fcy a tenant in tail, the bargainee has only an 
jeftate of freehold during the life of the tenant 

in 


io Co* 96. 1 



I Co. Lite. 41. b. 
44. b. 

F Dyer* 3*x. b. 

pi. 22. 


1 io Co. 98. a. 

m piowd. 557. 

9 Co. 84. cites 
24 E. 3. 28. b. 

P 1 Saund. 260. 


>0 Co. 95. b. 


f 2S<ilk. 619. 
Alachil v. Clark. 


( 458 ) 

in tail, defcendible to the heir, as Jpecial ouil ’■* 
pant (in which cafe the bargainee would be 
punifhable for wafte ', his wife would not be 
endowed, nor would his heir have his age k ) j 
or whether, after the bargain and fale in fee, 
the bargainee has an eftate of inheritance de- 
terminable by the entry of the iffue in tail 
(in which cafe he would be difpunifhable for 
wafte 1 , and his wife would be entitled to 
dower m ) has been a point rather dilputed. 
The cafe of Took v. Glafcock" feems to fa- 
vour the former conftrudtion ; for it is there 
faid to be refolved, that the bargainee of a 
tenant in tail has only an eftate defcendible 
during the life of the bargainor or tenant in 
tail, according to Litt. f. 606 ; which eftate 
could not be deyifed by the ftatutes 32 H. 8. 
c. 1. and 34 & 35 H. 8. c. 5. which 
allow of devifes of eftates of inheritance in fee 
fimple j whereas the eftate of the bargainee 
was only defcendible to his heir as fpecial oc-< 
cupant. But by Seymor’s cafe 0 it appears, 
that the bargainee in fuch a cafe lhall have an 
eftate of inheritance during the life of thp te- 
nant in tail, out of which eftate his wife 
lhall be endowed. So Holt, C. J. in con- 
fequence of the determination in Seymor’s 
cafe, laid it down as a rule p , that if a tenant 
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Jn tall conveys to one and his heirs by a bar- 
gain and fale, or covenant to ftand feifed, 
the bargainee or covenantee has a bafe fee 
not determined, nor determinable till the 
entry of the iflue. He denied the cafe of 
Took v. Glafcock to be law, and alfo Lit*, 
f. 612. if taken literally. He alfo added, 
that if tenant in tail bargains and fells in 
fee, the eftate tail is not in abeyance, but 
in the bargainee : but if a tenant in tail bar- 
gains and fells to one for the life of the bar- • 
gainor, remainder over in fee, this remainder 
is abfolutely void in its creation, becaufe it is 
to take effeft after the death of the tenant in 
tail : for the grant of the remainder is like a 
leafe made by a tenant in tail to commence 
after his death, which is clearly void ab initio ; 
but a leafe made to commence during the 
life of the tenant in tail is only voidable by 
the iifue. 

In Seymor’s cafe it was refolved q , that * to C0.94.fe 
if after the bargain and fale tenant in tail levies 
a fine to the bargainee, it corroborates the 
eftate of the bargainee j that is, it does not 
dilplace or difcontinue the eftates in remain- 
der, but it gives the bargainee an eftate de- 
terminable upon the death of the tenant in 

tail 
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tail without ijfue, inftead, of an eftate deter- 
minable upon the death of the tenant in tail 
himfelf. But if a fine is levied before the' 
bargain and fale, then it bars the iflue, and 
tvorks a difcontinuance of the eftates in re- 
mainder So, if after the bargain and fale 
die bargainee levies a fine with proclama- 
tions, yet the iffue in tail have five years after 
the death of the tenant in tail to make their 
claim *. If tenant in tail bargains and fells 
in fee, and the bargainee devifes his eftate 
and dies, and then the bargainor levies a fine 
to a ftranger ; now this fine does not make 
die devife good, but corroborates the eftate 
of the heir of the .bargainee, and makes bis 
eftate a bafe fee 

As a bargain and fale is nothing but the 
difpofition of the ufe, the court of chancery, 
which had the foie direction of uies, held 
that upon every bargain and fale foch an 
eftate only palled in the ufe, as the bargain- 
or might lawfully transfer v . Upon this ac- 
count a bargain and fale can work no for- 
feiture. Therefore, if a tenant for life bar- 
gains and. foils his eftate in fee, this is no 
forfeiture of his life eftate j for upon the 
bargain and fale the eftate in the ufe only 
x paffed 
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faffed during the life of the bargainor, and 
of courfe the ftatute now executes the pof- 
feffion according to the eftate, which the bar- 
gainee has in the ufe \ *Giib.ufes,io* 


Upon this principle, that a bargain and 
fale can only pafs what the bargainor lawfully 
mighc part with, it is now admitted, that 
this equitable conveyance cannot, when made 
by a tenant for life, deftroy or difturb any 
contingent eftates limited after the eftate for 
life of the bargainor. Therefore, if there be 
tenant for life, with a contingent remainder 
over, and the tenant for life bargains and 
fells the lands in fee, this does not deftroy 
the remainder, becaufe by the conveyance 
an eftate only palled during the life of the 
bargainor \ 


* ? war. i 4S . 

Hard. 416* 


As foon as the ufe is by this conveyance 
veiled in the bargainee, th epopjfm is exe- 
cuted in him by force of the ftatute of ufes ; 
lb that he has a legal eftate without any ac- 
tual entry Y . It will be neceflary to fee in rcro.j«. <04. 
what refpefts the pofleffion, fo acquired by 
the operation of the ftatute, has the quality 
of a pojfeffion obtained by an aftual entry. 

By virtue of this pofteilion the bargainee of a 

reverfion 



^ 5 Co* 6 %* 8* 

• Cro. Jac. 146. 
476 . 

5 Co. 1 2 3. b. 

b 1 Co. 125. a. 

e 2 Roll. ab. 
786,787. pi. 1. 

6 Cro. Jac. 604. 


f 1 Vent. 360. 

I Cro. Jac. 604. 
x Y«nt» 361. 


* z Co. 54. a. 


( 432 J 1 

freverfion may avow for the rent, or bring a ti 
action for wafte 1 : but it Teems he cannot 
take any advantage for the non-payment of 
rent without giving notice of the bargain and 
Tale \ It is faid that a bargainee can never 
vouch by force of any warranty annexed to 
the eftate of the land but that he may re- - 
but upon a bargain and Tale A bargainee 
for years has fuch a poflefiion by force of the 
ftatute, as enables him to receive a releafe d : 
and if a man bargains and fells the reverfion 
for years after an eftate for years, the grantee 
of the reverfion has an eftate Capable of re- 
ceiving a releafe without attornment'. A 
bargainee may make a good tenant to the 
pracipe in order to fuffer a common recovery 
even before inrollment r : but he cannot bring 
an aiftion of trejpafs without an attual entry*. 
As the poflefiion pafies inftantaneoufly with 
the ufe by a bargain and fale, it has been 
held, that a refervation of rent on this convey- 
ance is good, becaufe it is the lame thing as 
referving the rent out of the land ltfelf: but 
before the ftatute of ufes, when the ufe and 
poflefiion were feparate, a rent could not be 
referved on a bargain and fale h . 


After the ftatute 27 H. 8. c. 10. the ufe 

and 
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and pofiefiion patted by the mere delivery of 
the deed of bargain and fale ; io that thofe 
inconveniences attending the fecret transfers 
of property, which that ftatute meant to re- 
medy, in a great meafurc ftill remained* 
Therefore, to re-eftablifh in fome degree the 
notoriety of conveyancing, the ftatute of en- 
rolments was made. By the ftatute 27 H. 8. 
c. 16. f. 1. it is enafted, that no lands or he- 
reditaments fhall pafs, whereby any eftate of 
inheritance or freehold fhall be made, or any 
ufe thereof^ by reafon of any bargain and fale, 
except the bargain and fale be made by 
writing, indented and enrolled in one of the 
king’s courts of record at Weftminfter, or 
within the county where the lands lie, or be- 
fore the ctijlos rotulorum, and two juftices of 
the peace, and the clerk of the peace of the 
county, or two of them, whereof the clerk of 
the peace be one j and the fame enrolment to 
be made within fix months after the date of 
the writings. 

By this ftatute a bargain and fale of lands 
of inheritance is void, except it be enrolled 
within fix months after the date thereof. 
Before this ftatute a bargain and fale by vir- 
tue of the do&rine of ufes, and the operation 

F f of 
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of the ftatute 27 H. 8. c. 10. took effe£t im- 
mediately from the delivery of the deed. 
Thfe ftatute of enrolments did not intend to 
fet afide or abolilh any particular force which 
it formerly had : therefore, when it is enrolled 
it raifes the ufe from die delivery of the deed, 
and of courfe the "ftatute of ufes executes the 
pofleflion at the rime, when the ufes are 
railed The enrolment has a relation to the 
delivery of the deed for the advantage of the 
bargainee , riot only to avoid all incumbran- 
ces, but alfo all mefne conveyances by the 
bargainor to a third perfon made between the 
delivery *of the deed and the enrolment k . 
Therefore, if A. bargains and fells to B. and 
before any enrolment A. bargains and fells 
the fame lands to C. and the fecond deed is 
enrolled firft, but within the fix months the 
firft deed is enrolled ; in this cafe the firft 
deed, though enrolled after the fecond, Ihall 
ftand So if A. had there levied a fine to 
C. yet the bargain and fale to B. would have 
avoided it m . Upon the fame principle, if a 
man bargains and fells his lands, and then 
acknowledges a ftatute, or fuffers judgment, 
after which the deed is enrolled, it Ihall have 
relation to the delivery, and fo avoid the 

meihe 
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mefnti incumbrance In the cafe of Bel- 
lingham v. Alfop A. bargained and fold 
lands to B. and the bargainee, before any en- 
rolment of the firft deed, conveyed the fame 
lands by a bargain and falc to another perfon ; 
afterwards both of the indentures were en- 
rolled, and it was held, that the fecond bar- 
gain and fale was void ; for, fay fome of the 
books, at the time of the fecond bargain and 
fale the bargainee had no eftate in him to 
give to a ftranger p . But Lord Coke tells 
us r , that that cafe was determined on account 
of the fpecial penning of the fecond deed of 
bargain and fale, and that otherwife the fe- 
cond bargain and fale, before the enrolment 
of the firft, would have been good. Indeed 
in Croke’s report of the cafe *, a ms-recital 
in the fecond bargain and fale feems to 
have been the caufe of the determination of 
the court. However, it feems to be agreed, 
that a bargainee before enrolment may be a 
good tenant to the pracipe for the purpofe 
of fuffering a recovery, and- he may alfo 
receive a releafe * j he may likewife main- 
tain an affize before enrolment r . So if the 
bargainee die before enrolment, his wife 
' fhall have dower, if the deed be after- 
F f a wards 


® Cro.Car. 117, 
218. 

Vide Owen, 69, 

7 °. 

2 A ruler. 161. 

2 Inft. 674. 

0 Cro. Jac, 52* 
409. 

Cro. Car. 2x8* 
Noy*«o6. 


P Cro. Jac. 409. 
Cro. Car. 218* 
Hob. 136. 
r 2 Inft. 675. 


t Cto.Jac.$z,53, 


* 2 Tnft. 675. 

1 Vent: 3^0. 
Ander. xlx. 



w Cro. Car. a 1 7. 
569. aAml.x6i. 


x 2 Inffc. 674, 
‘ 75 - 

X And. 229. 


T Ero. tit. fait* 
ClU'Ol. pi. 9. 


* Cro.Car. 569. 
a Ibid. 568,569. 


( «S ) 

wards enrolled within the fix mbnths *; for 
notwithftanding the bargainor or bargainee 
die before tlie enrolment, yet if the deed be 
afterwards enrolled within the time limited by 
the aft, it lhall take effeft from the delivery 
of the deed \ If there be two jointenants, 
and one of them bargains and fells his eftate 
in fee, and then the other dies before enrol- 
ment, and afterwards the deed is enrolled, 
the moiety only pafies to the bargainee , and 
the other fhall furvive to the bargainor y . So 
if a man bargains and fells lands, and then 
takes a wife, and dies, and afterwards the 
deed is enrolled, yet the wife of the bargainor 
fhall not have dower'. In the cafe of Par- 
ker v. Bleeke“, where a perfon feifed of a 
copyhold in fee, in which there was a cuftom 
that the wife of every copyholder, who died 
feifed in fee of any copyhold tenement, fhould 
be endowed, became a bankrupt, and the 
commiffioners bargained and fold the land j 
the bankrupt died, and the deed was enrolled; 
it was held, that his wife fhould not be en- 
dowed ; for as the enrolment had a relation 
to the time the ufe was raifed, the copyholder 
did not in faft die feifed. So if a bargain 
and fale be of a manor and an advowfbn ap- 
pendant, and the church becomes void before 

die 
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the enrolment, the bargainee fhall have the 
benefit of the preferment, and all the arrears 
of rent incurred before the enrolment, if the 
deed be enrolled within the fix months \ If * cro. car. *17. 
a bargainor and bargainee join in the grant 
of a rent-charge, and the deed is enrolled 
within the fix months, it is t|ie grant of 
the bargainee, and confirmation of the bar- 
gainor c . c Co. Litt. 147-k. 

Though the enrolment has a relation, for 
the advantage of the bargainee, to avoid all 
mefne incumbrances, and conveyances made 
to ftrangers, yet when a conveyance is made 
to the bargainee himfelf before the enrolment, 
then it feems, that the bargainee fhall take 
by fuch fubfequent conveyance. Therefore, 
if A. bargains and fells to B. and before the 
bargain and fale is enrolled, the bargainor 
levies a fine, fu fiefs a recovery', or makes a 
feoffment to B., the bargainee fhall be in by 
the feoffment, fine, or recovery; becaufe 
when a conveyance by the common law, and 
one by the ftatute law concur, that by the 
common law fhall be preferred But if be- i 4 Co . 7 o. b. 
tween the making of the bargain and fale, and Vi-i*. .* 4 . 
the levying the fine, &c. the bargainor en- Moor^'j's! 
cumbers the land, then the enrolment (hall Cl0-E ‘ Uii ' 917 * 
F f 3 have 
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have a relation for the avoiding fuch incum- 
brance in favour of the bargainee *. 

In the cafe of Hall v. Dewe f it was held, 
that if a man bargains and fells a reverlion, 
and then the rent is incurred, and afterwards 
the deed is enrolled, the bargainee's entitled 
to the rent incurred before the enrolment. 
But if the rent be paid by the tenant to the 
bargainor, it is a good payment, and the bar- 
gainor is not accountable*. So if a bar- 
gainee grants a rent before enrolment, it is a 
good grant, if the deed be afterwards enrolled 
kcr0.car.u7. within the fix months' 1 . But if a bargain 
and fale be to A. and B. and A. releafes to 
» sbep. t. »* 4. before any enrolment, this releafe is void q : 

and yet if a dilfeifor bargains and fells the 
lands to B. and the dilfeifee releafes to the 
hargainor, and then the deed is enrolled j in 
this cafe the releafe is good for the benefit of 
r Mocket’scafe, B. the bargainee r : but if the diffeifee releafe 

Shep. T. 224* . 

to the bargainee before the enrolment, it is 
* 1 Roil. r. 415. void’. If a man makes a leafe for life, with 
a claufe of re-entry, referving rent j and then 
bargains and fells the reverfion, and the bar- 
gainee demands the rent, which the leffee 
refufes to pay, notwithftanding the deed is 
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afterwards enrolled, yet he cannot enter tor 

the forfeiture *. * Owen, «». 

The ftatute directs the enrolment to be 
made within fix months after the date of the 
indenture. The fix months, therefore, are to 
be accounted from the date, and not from the 
delivery, of the deed, unlefi the deed has no 
date, in which cafe they are reckoned from the 
delivery r . With refpeft to the calculation ’JW00r.42.pi.- 
of the fix months, they muft be computed Hob. 140. 
after the fpace of the lunar months, viz. 
twenty-eight days per month". The enrol- w Shep.T.**i, 
ment may be either on the fame day on Dyer, ait. h. 
which the deed is dated *, or it may be on * Hob. 140. 
the laft day of the fix months, not reckoning Moor ’ 41 ' pl ' IiS * 
the day of the date to conftitute a part of the 
fix months y . r 2 Ron. »b. 

5*o. pi. 7. 

Dyer, ai S, b. 

By the a. f. of the ftatute of enrolments it 
is provided, that that aft fhould not extend 
to lands within any city, borough, or town 
corporate, wherein the mayors, recorders, or 
other officers have authority to enroll deeds. 

All bargains and fales then of fuch lands, as 
are excepted out of this ftatute, muft have the 
fame operation, as they had before, and of 
courfe the poffeffion is executed from the 
F f 4 date 
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date of the deed *, In thefe calcs therefore 
the rules refpedting the relation of the en- 
rolment to the delivery- of the deed are 
avoided. 

The ftatute of enrolments direfts, that all, 
bargains and Tales of lands of inheritance or 
freehold lhall be enrolled; but it does not 
notice bargains and fales of terms of years : 
therefore, if a man feifed of an eftate of free- 
hold bargains and fells it for a term of years, 
fuch bargain and fale requires no. enrolment 
to perfedt it \ As the words bargain and fell 
are not abfolutely necelfary to make lands of 
inheritance pafs by way of bargain and fale, 
it has been held, that if a man in conft deration 
of money covenants to ftand feifed to the ufe 
of his Jon , this confideration makes the con? 
veyance a bargain and fale, and therefore an 
enrolment is necelfary b : but /ecus if the con- 
fideration had been natural love and affec- 
tion. 


I lhall here add the form of a bargain and 
fale, to make the bargainee a tenant to. the 
prnctye for the purpofe of fufrering a reco- 
very. 
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3«tittiture d tripartite, made the 
day of, in the 

29th year of our fovereign lord George the 
third, by the grace of God of Great Britain, 
France, and Ireland, king, defender of the 
faith, and Io forth, and in the year of our 
Lord 178 9, HScttoten Daniel Den, of Lin- 
coln’s-inn, in the county of Middlefex, efquire 
(eldeft Ion, and heir at law of Daniel Den, 
late of in the parifh of 

in the county of Eflex, efquire, de- 
ceafed) of the firft part, Edward Eaft, of 
Chancery-lane, in the parilh of Saint An- 
drew’s, Holborn, in the county of Middlefex 
aforefaid, gentleman, of the fecond part ; and 
Francis Foley, of the fame place, gentleman, 
of the third part; OTitueffCtlj, That for 
docking, barring, and extinguilhing all cftates 
tail, and all reverlions and remainders there- 
upon, expectant or depending of and in the 
mefiuages, lands, tenements, and heredita- 
ments, hereinafter granted, bargained, and fold, 
or mentioned or intended fo to be, or any 
part thereof, and for limiting and alluring the 
fame, with the appurtenances unto and to 
tit ufc of the faid D. Den (party hereto) 
his heirs and afligns for ever; and in confi- 
deration of the film of five {hillings (A) of 

lawful 


* The fltttute of 
enrolments.!^ 
quires all bar- 
gains and felts 
of lands of in- 
heritance to be 
by deed indented 
If a deed be in - 
dented and enroll*, 
it does not 
fignify whether 
the words in the* 
beginning of it 
be fuch as are * 
ufually infertel 
in a deed palU 
3 Leant i6> 17* 


(A) There fhould always be a valuable 
confederation to fupport a bargain and fale, 

for 



* i Co. 176. a. 

1 Leon. 17a 
& Roll. ab. 78$. 


* 1 Co. 176. 
Moor, 570. 

1 Leon. 170. 


* Cf 0. Eliza. 
394 * 

% Roll. ab. 783. 


*Cro.Jac. 147. 
I Vent. 138. 


® I Co." 1 76. a. 
ft Co. 76. a. b. 
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lawful money of Great Britain, to the faid 
D. Den (party hereto) in hand paid by the 
(aid E. Eaft, at or before the fealing and 

delivery 

for its very name imports a quid pro quo. It 
has been held, that no ufe can be raifed on 
this conveyance upon a general confideration ; 
therefore, if a man bargains and fells his lands 
for divers good caufes and confiderations, no 
ufe can poffibly arife to the bargainee h . But 
if there be fuch a general confideration, or 
indeed if there be no confideration at all ex- 
preffed, yet an averment, that a valuable con- 
fideration was a&ually paid, will be fufficient 
to raife the ufe in the bargainee So the 
confideration that one was bound in a recog- 
nizance, or the confideration of a long ac- 
quaintance^ or intimate friendlhip, &c. are 
not fufficient to create a ufe by way of bar- 
gain and fale k . The confideration of natural 
love and affe&ion to a fon, or of an intended 
marriage, are not good to make the lands pais 
by bargain and fale, unlefs money is expreffed 
to be paid 1 . It was formerly held, that 
tyhere a particular confideration has been ex- 
prefled in a deed, an averment of another 
might well be made m j but it feems at pre- 
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lent, that if in a' deed the confideration of 
money is expreffed, and afterwards the par- 
ties attempt to aver the confideration of blood, 

£cc. fuch averment cannot be made} for it 
would be of mifchievous confequences, and 
liable to the danger of petjury, which the 
ftatutc of frauds intended to prevent, to fuffer 
parol evidence to prove, that the confidera- 
tion of blood, &c. was intended, contrary to 
that of money particularly expreffed in the 
deed". »zP.w.,o*. 

Clarkfoa ▼. 

Hanway. v. 

Any confideration, if it be the moft trifling, 
will ferve to raife a ufe on a bargain and fale j 
therefore, the fum of five (hillings 0 , or the •iRoii.ak 
refervation of twelve-pence p , or a pepper- JVoCofj*. a. 
corn q } are all equally good confiderations to q » Mod. »6», 
fupport ufes on this conveyance. So the * Mod-is*, *53. 
confideration of a competent, or a certain 
fum r , or of fo much money to be paid at a Roil. ab. 784, 
day to come *, are all valid. If a man bar- 5 ^’ r| s J^, * 
gains and fells his lands, with a provifo or 
condition that the bargainee pays at fuch a 
day fuch a certain fum, the confideration here 
expreffed in the condition is good to fupport 
the bargain and fale * : or if a bargain and 1 > Leon. c. 
fale, is made in confideration of articles, it is 
good, if it be recited, that thofe articles were 

entered 
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delivery of thefe prefents (the receipt whereof 
is hereby acknowledged) he the laid D. Den, 
party hereto, (B) gath granted, bargained 

and 

r J Keb - » 01 - entered into for the confideration of money r . 

It feems, that after a verdidt, the want of a 
confideration appearing on the face of the 
conveyance will not vitiate the deed, for the 
jury wou.ld not find for the bargainee in liich 

* i vent, tog, a cafe, if no confideration was proved 

£40. Eliza, 8 jo. 

We rauft obferve, that there is no necefiity 
that the bargainee himfelf lhould pay the 
confideration money, .for if it is paid by a 
ftranger, it will be fufficient to raife the ule 
in the bargainee : therefore if a man, in con- 
fideration of a certain fum paid by B. bargains 
and fells his lands to A. for life, remainder to 
C. in fee, this is good ; for though A. and C. 
did not themfelves pay the confideration, yet 
it is evident, that it was paid upon their ac- 

* *Ro!i. aN count 1 : or if in this cafe the bargain and 

,7b4. pi. 6. D 

Winch. 6i. fale had been to B. for life, with many re- 
mainders over, the confideration might well 

yxRoii, 7S4. extend to thofe in remainder y . 

pi* 7* 

(B) This conveyance to make a tenant of 

the 
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the freehold for the purpofe of fuffering a 
recovery, is fuppofed to be made by a tenant 
in tail. That a tenant in tail may convey by 
a bargain and fale, and that the eftate fo con- 
veyed will be fufficient to fupport a fine or 
recovery, are points clearly warranted by the 
books*, and long acquiefced in by practice. aVidefupra, 
I might, therefore, in this place well avail ’ 
myfelf of the circumftance of a tenant in tail 
being allowed to convey by this conveyance, 
in order to confirm the obfervations which I 
have already hazarded b , of the capability of > Supra, I49 f 
a tenant in tail to ftand feifed to a ufe fince I5 °’ * 5 '* 
the ftatute j for though the ufe and pojfejjton 
at prefent pafs almoft inftantaneoufly, or (as 
it has been exprefied) tanquam mo flatu, yet 
the principles upon which the conveyance 
by bargain and fale was founded original ly 
continue to this day. By the bargain and 
fale, the bargainor becomes feifed to the ufe 
of the bargainee, and then the ftatute exe- 
cutes the poffeffion, fo that the bargainee is 
nothing but a cejtuique ufe. Hence it is, that 
no ufe can be declared on the eftate or pof- 
feflion of the bargainee, as I have in another 
place endeavoured to prove. By thefe pre- 
vious remarks I only mean to fuggeft, ‘that 
if a tenant in tail cannot ftand feifed to a ufe, 

ha 
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he cannot, according to the ftridt legal notion* 
convey by bargain and fale, becaufe by fuch 
bargain and fale he immediately becomes 
feifed to the ufe of the bargainee, who there* 
by has a bafe fee only determinable by the 

* * SaUt ’ entry of the iffue ' : and yet the books, and 

the practice of very able men, authorize us to 
conclude that a tenant in tail may convey by 
bargain and fale. Here then, notwithftand- 
ing the confederation of tenure immediately 
between the donor and donee, and the ap- 
propriation of the lands by the ftatute of 
Weftminfter 2. c. 1. folely to the ufe of the 

* Supra, 143 to tenant in tail d , we fee, that by a bargain and 

* s *' fale the tenant in tail ftands feifed of the 

entailed lands to the ufe of the bargainee. 


According to the true idea of a bargain and 
fale, flo perfon can convey by it, who is not 

• Gitt.ufes.iSs. capable of Handing feifed to a ufe *. There- 

fore, the king cannot properly convey by a 

* Cro. jac. jo. bargain and fale * ; and as it has been held by 

the generality of the molt refpettable autho- 


* Bro. feoff, al. 
Hies, pi. 40. 

X Co. 112. a. 
Shop. T. 484. 
edit. 5. 

Tenk* Cent. 2 95. 
rlgwcl. io». 

Ba. ufes, 57. 
aVern. 399. 
Gilb*ufes> 170* 
285. 


tides, that corporations cannot (land feifed to 
a Ufe f , it rather appears inconfiftent, that they 
fliould be allowed to convey by bargain and 
fale. However, with refpedt to corporations, 
the judges have feemed anxious to find out 
3 reafpna 
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reafons to fupport bargains and Tales made by 
them, and of courfe to fet afide in fome mea- 
fure. their ftritt legal acceptation. There- 
fore, in the cafe of Sir Thomas Holland and 
Bonis*, the court eftabliflied a bargain and 
fale made by a corporation, holding that 
though a corporation could not take an eftate 
to the ufe of another, yet they might charge 
their own pojfeffions with an ufe to another. 
As to this nice diftin&ion between taking an 
eftate to the ufe of another, and bolding an 
eftate already acquired to fuch a ufe, I muft 
fubmit it to the confideration of the learned 

I 

reader. I (hall only obferve in this place, 
that to prevent any ferious confequences, 
which may arife from a doubt of this nature, 
it feems always prudent to make a colora- 
tion convey by a feoffment with livery, or by 
a leafe and releafe, with an aSlual entry by the 
leffee previous to the releafe \ 

Every perfon who is capable of taking or 
receiving a ufe may be a bargainee ; therefore 
a bargain and iale enrolled is a good con- 
veyance to veft a ufe in the king , and fo make 
him a bargainee 4 . 


f % Leon. lit* 
% Leon. 175* 


h Vide 
Butl. note u 
Co L1tt.271.fb 
undct fo L27&SU 


4 Supia, S9, JO, 
ji. 
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and fold, (C) and by thefe prefents botfi grant, 
bargain, and jell unto the faid £. Eaft, his 
heirs and affigns all thofe mefluages, lands, 

tenements, 

" \ ‘ ' " 

(C) As .the conveyance by bargain and 
lale originated from a principle of equity, the 
chief requifite to fupport it according to that 
principle was the confideration j but now the 
ftatute 27 H. 8. c. 16. has made an enrol- 
ment alfo necelfary to its completion. When 
therefore a bargain and fale has thefe two 
effential properties, viz. a valuable confidera- 
tion, and an enrolment, the ufual words bar- 
gain and fell are by no mens necelfary or ma- 
terial. Thus, if a man for a valuable confi- 
deration (without the words bargain and fell) 

* vent^s*" covenants to ft and fetfed to the ufe of another 

t Co. 39 . b. or if he aliens, grants , or demifes *, or if he 

*800.93. b. . * J 

a^ gives and enfeoffs another *, and the deed is 

* 3 iron. 16, * properly enrolled , any of thefe words will ferve 

*** 39 ’ to carry the ufe to the bargainee. It is faid 

* s Co. 94. a. i n Fox’s cafe v , that the intention of the parties 

is the creation of ufes ; and therefore if in 
any claufe of a deed it appears, that the intent 
of the parties is to pafs the lands by poffeffton 
at common law , there no ufe fliall be railed j 
and that a letter of attorney to make livery 

of 
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of feifin, or a covenant to make livery ac- 
cording to the form and effeft of the deed, 

&c. is clearly indicative of fuch *n intention. 

But with refpedt to this affertion, I apprehend 
it muft intend, that if a man covenants to JUnd 
Jetfed to the ufe of one of his blood, and in that 
deed of covenant there is a letter of attorney 
to deliver feifin, that this fhews the intent, 
that it lhould not pafs by way of covenant to 
Hand feifed, but by way of feoffment ; be- 
caufe in the direction of ufes equity follows 
the meaning of the parties, and where it 
finds that the parties intended a particular 
ceremony to be performed, it muft wait dll 
that ceremony, viz. livery of feifin, is per- 
fected. But we find it exprefsly determined, 
that if a man, in confideration of money cx- 
preffed in the deed, grants and enfeoffs another 
with a letter of attorney to make livery and 
feifin, and the deed is enrolled within the fix 
months, this conveyance is a .good bargain 
and fale w j for though the parties fhewed, *3 Leon. 1 6, 
that they at firft intended, that the lands »RoU.ab. 7S7. 
fhould pafs by the livery, yet. the fubfequent P 5 
enrolment before livery evinced, that they 
had altered that intention : and indeed as the 
equity to pafs the ufe arifes from the pay- 
,ment of the money, it will be guided by that 
G g confideration. 



* 8 Co. 94. a. 

7 Co. 39. b. 
ViUe x Leon- 2 5. 
where the 

Words ba' jain 
and fill with 
livery were fuf- 
ficient to fup- 

r irt a ftcffmcnt. 

! Vent. 137. 
Crofling v. 
Scudamore. 


* Moor, 34* pi. 
115* 


* Cro. tuc. 2x0, 
Cro. Ll.z. x66. 
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confideration, notwithftanding the letter of 
attorney to deliver feifin, provided fiich livery 
be not given before the enrolment. It muft 
be obferved, that as the words covenant to 
ftandfeifed (where the confideration is money) 
are effectual to fupport a bargain and fale 7 , 
lb on the other hand, the words bargain and 
fell (where the confideration is bloody and 
natural affeSlion ) will ferve to eftablilh a cove- 
nant to ft and feifed 7 . 

If a bargain and fale be properly enrolled, 
the words bargain and Jell are alone fufficient 
to pafs incorporeal hereditaments by way of 
ufe, fuch as rents, and reverfions, &c. * But 
where fuch incorporeal hereditaments are 
intended ta be pafied by way of bargain and 
fale, it feems advifable, that the word grant, 
or alien ftiould be added to thofe of bargain 
and fell-, for if it fhould fb happen, that the 
deed is not enrolled within the fix months , they 
may then pafs by either of the former words 
, by way of grant at common law, but cannot 
by either of the words bargain or fell even 
with attornment a . 


Where the words of a conveyance are de- 
mife , grant, bargain and fell, it is at the option 

of 
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tenements, and hereditaments, (D) Sec. Sec. 
(the parcels Jbould here be property recited and 

de/cribed) 


of the grantee to take it either by way of 
demife or grant at common law, or by way of 
bargain and fale, if the confideration be that 
of money b . Indeed, if the words are only b aCo. 
demife and grant , with a pecuniary confidera- 
tion, or the refervation of a pepper-corn, as 
fuch confiderations are capable of raifing a ufe, 
thofe words may, at the election of the grantee, 
amount either to a bargain and fale, or grant 
at common law c . However, if a tenant for ‘Cro. Eiiz.iM. 

i Mod.i62.163. 

years makes a conveyance for a valuable 2M0d.2j2.253. 

confideration by the words dedi et cbnceffi , 

with a letter of attorney to deliver feifin, 

which is done accordingly ; this conveyance 

lhall not operate as a bargain and fale, for 

die letter of attorney, and delivery of feifin, 

(hewed that it was not intended as fuch j but 
it (hall enure as a feoffment, and confe- 
quently will operate as a forfeiture of the 
eftate for years ■*. * Dyer, 362 b. 

pi. SO* 

(D) Not only meflyages, lands, and tene- 
ments may be conveyed to ufes, but the 
ffatute alfo particularly mentions honours, 

G g 2 cafiles. 



Vide fapra,i 19. 
163. 


* Shep.T.2i$b. 
edit* 5* 

W. Jones, 117. 
117* 

£ Shep. T. 119* 
W. Jones, 1 17. 
fed coat. Ibid. 
,« 7 * 


t % Co. 54. a. 
Supra, t6 3. 


*Cro. Jac* 189. 


I* Co. 36 a* 
I Ce. 94. a. 


( ) 

iejcribei ) together with all and lingular th* 
meffuages, edifices, buildings, bams, ftatrtes, 

mills. 


■eaftles , manors , rents , ferviees, revirjions , re- 
mainders, and beredtyttoents. It feema 
that advowfons, tithes, liberties, franChifes, 
feignories, a ftewardlhip, or bailiwick in fee, 
may be granted by way of ufe, and of courfe by 
a bargain and fale So it is laid, that com- 
mon may be granted to a ufe f . Not only 
a rent in ejfe, but a rent de nemo , may be limited 
to a ufe; therefore, if a man bargains and 
fells land referving a rent, this refervation is 
a good creation of the rent 6 . However, 
generally Ipeaking, there cannot be a ufe of 
fbch things as are not in ejfe at the time of 
the grant, as a way, common, &c. newly 
created. Therefore, in Beaudley v. Brook h , 
where A. bargained and fold lands to J. S. in 
fee, with a way over other of the lands of A. 
it was held, that the bargain and fale of the 
Way was void. 

A man feifed in fee may bargain and fell 
tfye lands for a term of years, and the ufe 
will be executed in the bargainee by the 
ftatute without any enrolment 1 . But if a 

man 
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milk* dove-houfes, orchards, gardens, courts, 
curtilages, yards, backfides, lands, tenements, 

meadows. 


man poffefled of a term for years bargains 
and fells it (without any other words) this 
bargain and fale does not carry the legal in- 
tereft to the bargainee k , nor indeed accord- 
ing to the above offered ideas refpe&ing ufos 
limited on terms of years, does it pafs a ufe ; 
for a term of years neither comes within the 
ftatute 27 H. 8. c, to. nor 1 Rich. 3. 1 and 
therefore cannot be executed by the former, 
'when bargained and fold. But in fuch a cafe, 
it feems but confident with equity, that the 
bargainor Ihould be a trujlee for the bar- 
gainee. When therefore a man is polJefled 
of a term, and wilhes to grant it over, he 
muff ufe fuch words as will pals the legal 
intcreft therein, fuch as grant , alien, or afjign, 
which are peculiarly adapted for that pur- 
pofe; but the words bargain and fell have 
only an operation in raifing a ufe, which in- 
deed cannot be limited on a term of years. 
Thus in a cafe™, where a hulband poffeffed 
of a term of years in jure uxor is, and feifed 
of the foe Ample and inheritance in his own 
right, for a valuable confideration conveyed 
G g 3 the 


k Giib, ufes, 
* 86 . 


1 Supra, 4* to 
71. a4o 149, 


Ibid. 

m Moor, 1 7 Li 
pL 304* 
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’meadows, feedings, paftures, commons, woods, 
underwoods, rents, reversions, perquisites, li- 
berties, franchifes, privileges, ways, paths, paf- 
lages, Sinks, fewers, drains, lights, eafements, 
watercourfes, waters, profits, commodities, 
advantages, emoluments, hereditaments, 
• Ac to fueh w ]th the appurtenances ' whatfoever to the 
fmlmaul to tlie faid meSTuages, lands, tenements, heredita- 

land) vide fuprj, 

35S, 356* 


the lands by the words bargain and JeU t which 
conveyance was duly enrolled : now though 
the huSband might in this cafe have dilpoled 
of the legal intereft in the term by ufing 
*Co.Litt.46.b. proper words for that purpofe ", yet it was 
held, that by the words bargain and Jell no- 
thing but the ule of the inheritance palled, 
which was executed by the llatute accord- 
ingly j but as to the leafe held in jure uxoris, 
thofe words neither palled the legal eftate nor 
the uje ; and in fuch cafe the bargainor could 
only be truftee for the bargainee of the term 
during his own life; after which the wife 
might claim the refidue. 


It appears, that if a fon bargains and fells 
the inheritance of his father, this bargain and 
fale is void ; and he lhall claim it notwith- 
ftanding fuch affurance, after the death of his 
• VideC®. Litt. father 0 . 

GiiL ufe?* 86. 8 mcnts. 
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merits, and premifles hereby bargained and 
fold belonging or in any wife appertaining, 
or to or with the fame, or any of them, now 
or at any time heretofore ufed, occupied, or 
enjoyed, or accepted, reputed, deemed, ta- 
ken, or known as part or parcel thereof or 
of any part thereof, or appehdant or appur- 
tenant thereto j and the reverfion and rever- 
fions, remainder and remainders of all and 
lingular the faid mefluages or tenements, 
lands, hereditaments, and premifles, or any 
part or parcel thereof (E; : &nt> alfo all t 
the eftate, right, title, intereft f , property, r As t0 ‘ he 
claim, and demand whatfoeyer of him the right,* titV*vi 
faid D. Den, (party hereto)’ of, in, and to , “ ,ereft, '’ u l eC °* 
the faid mefluages, lands, tenements, here- 
ditaments, and premifles hereby bargained 
and fold, or exprefled or intended fo to be. 


(E) It is fcarce neceflary in this place to 
remark, that upon a bargain and fale of a 
rent, reverfion, or remainder, there was no 
neceflity for an attornment to perfect the 
grant, even previous to the ftatute 4 Ann, 
c. 1 6. f. 9 p . We have already had occa- PVideVmgh. 
lion to notice, that a grant of lands and tone- 309.it 
merits will, without any other words, pafs not 
only a reverfion , but a rent-charge: it how- Supm, 3*1,36. 
ever is prudent to infert this particular grant 
of all reverfions and remainders. 



«f iSjdk 619. 


' 1 Co. 87. b 

TOO. b 

It Co. 94, a. 


1 Supra, 18. 
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and every of them, and every ^ or any part 
thereof; Co i jabe anh to holtl the laid mef- 
fuages, lands, tenements, hereditaments, and 
all and Angular other the prcmifles, with 
their and every of their appurtenance 1 , unto 
the faid E. Eaft, his heirs and afligns, (F) 
Co the lift of the laid E. Eaft, his heirs 
and afligns ; Co the intent and purpofe 
(G) that he the faid E, Eaft or his heirs 

may 


(F) The conveyance by bargain and 
fale, when made by a tenant in tail, can only 
give the baigaince a bafe fee, determinable 
by the entry of the iffue, although the limi- 
tation be abfolutely in fee q . At common 
law, if a man feifed in fee made a bargain and 
lale for a valuable confidcration, it would 
have carried the fee to the baigamee without 
the word heirs * but fince the ftatute, which 
executes the pofieflion to the ufe, the omif- 
fion of that word would convey only an 
eftate for life to the bargainee % 

(G) We might here apply what has been 
faid in a former page* relpetting the dif- 
tin&ion between a ufe , and a Jpecial intent or 
truji. In the conveyance now before us we 
fee that the ufe firft pafles to the bargainee, and 

4 then 
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rtiay become a good tenant or tenants of die 
freehold of the laid mefiuaget, or tenements, 
lands, hereditaments, and premifles hereby 
granted, bargained, and fold, or mentioned 
or intended lb to be, with the appurtenances 
to the fame refpeftively belonging, 'Co tSt 
Cttfl that jjne or more good and perfect com- 
mon recovery or recoveries may be thereof 
had and flittered in the manner hereinafter 
mentioned ; for which purpofe it is hereby 
declared and agreeJ by and between all the 
faid parties to thefe prefents, that it lhall and 
may be lawful to and for the faid F. Foley, 
at the cofts and charges of the faid D. Den, 
(paity hereto) to fue forth and profecute, ouo 
of his Majefty’s high court of chancery, one 
or more writ or writs of entry Jur dijfeijm 
in the poft (H) returnable before his Ma- 
jefty’s 


then the pojfejjion is executed in him by the 
ftatute : when both the ufe and poJJ'eJJion arc 
vetted in him, then the Jpecial intent to fuffep 
a recovery remains to be performed, 

(H) The reafon why the 'writ of entry 
Jur dijfeifin in the pojl was. cholen for the pur- 
pofe of flittering a recovery was, becaufe the 
tenant may in this a&ion vouch at large, 
and is not confined to vouch within the de- 
grees of the per, the per and the cut, or the 


tVidemfnaie- 
covfcrvuuh fin- 
f lei Anti double 
Touchei,20nufe 
218,119. 


* » Crime, 1 5. 
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jetty's juftices of the court of common pleas 
at Weftminfter, the firft or fbmc fubfequent 
return of Michaelmas term next enfuing, or 
fome other fubfequent term, thereby de- 
manding, by apt and convenient names, 
quantities, qualities, numbers of acres and 
meffuages, and other defcripdons, the faid 
meffuages or tenements, lands, hereditaments, 
and premises, with the appurtenances, a- 
gainft the faid E. Eaft or his heirs j to which 
faid writ or writs of entry the faid E. Eaft 
or his heirs ft all appear gratis, either in his or 
their own proper perfon or perfons, or by his 
or their attorney or attornies thereto lawful- 
ly authorized, and vouch over to warranty 
the faid D. Den (party hereto), who ftall al- 
fo appear gratis, either in his own proper per- 
fon, or by his attorney or attornies thereto 
lawfully authorized, and enter into warranty, 
and vouch over to warranty the common 
vouchee of the fame court g , who ftall aHo 
appear gratis, and after imparlance make 
default, fo as judgment ftall and may be 
thereupon had and given for the faid F. 
Foley, to recover the faid meffuages or 
tenements, lands, hereditaments, and pre- 
miffes, hereby granted, bargained, and fold, 
or mentioned or intended fo to be, againft 


poft : therefore it is the fafeft action for pur- , 
chafers, who need not fear writs of error for 
wrong or illegal vouchers *. 
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•the faidE. Eaft, or againft his heirs, and for 
the faid E. Eaft to recover in value againft 
the laid D. Den (party hereto), and for the 
faid D. Den (party hereto) to recover in 
value againft the common vouchee; and 
that execution (hall and may be thereupon 
had and awarded, and all and every other 
a 6b and thing done and executed, needful 
and requifite for the fuffering and perfecting 
of fuch common recovery or recoveries, with 
vouchers, as aforefaid : i3tl6 it is hereby de- 
clared and agreed by and between all the faid 
parties to thefe prefents, that from and im- 
mediately after the fuft'eiing and perfecting 
of the faid common recovery or recoveries, 
fo as aforefaid, or in any other manner, or 
at any other time or times, fuffered or to be 
fuffered, the faid common recovery or re- 
coveries, and all and every other common 
recovery or recoveries, fines, conveyances, 
and afliirances in the law what foever, had, 
made, levied, fuffered, or executed, or 
hereafter to be had, made, levied, fuffered, or 
executed, of the aforefaid mefluages or te- 
nements, lands, hereditaments, and premifles, 
or any of them, or any part thereof by or 
between the laid parties to thefe prefents, or 
any of them, or whereunto they or any of 
them fhall be parties or privies, fhall be and 
enure, and fhall be adjudged, deemed, con- 
ftrued, and taken, and fo are and were meant 
and intended tj be and enure, and the reco- 
veror or recoverors in the faid recovery or 
recoveries named or to be named, and his or 
their heirs, fhall ftand and be feifed of the 
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laid meffuages or tenements, lands, heredita- 
ments, and premifles, hereby granted and re- 
leased, or mentioned and intended fo to be, 
and* every of them, and of every part there- 
of, with the appurtenances, Co the onlp 
proper ttfe ants fcefjoof of the faid D. Den, 
his heirs and affigns for evir, and to and for 
no other ufe, intent, or purpofe whatever (I). 
Jn witnejs , &c. 


(I) The ufe of the recovery is here parti- 
cularly declared to the recoveree and his 
heirs : however, without this declaration, the 
ufe would in this cafe, according to the rules 
* Supri, 93, 94. we have before laid down, refult to him T . The 
declaration of the ufe here precedes the Suffer- 
ing of the recovery, and is therefore a deed to 
lead the ufes of the recovery, as well as to make 
a tenant of the freehold. We have before ex- 
plained the manner of declaring the ufes of a 
recovery or fine by deed precedent or fuhfe- 
^Supra, *ti to qvent w . 


LEASE 
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LEASE and RELEASE. 


T H E moft modem, and at present the 
- moft common of all conveyances, is 
that by leafe and releafe. It was invented 
loon after the ftatute of uies ; and as it is in 
-general lb made as to avoid the neceffity of 
an aCtual entry, and at the lame time not be- 
ing fubjeCt to the ftatute of enrolments, it has 
been found much more convenient than a 
feoffment with livery, or a bargain and lafe 
enrolled. Though this manner of transfer- 
ring property by leafe and releafe, when 
completed, has but the operation of one con- 
veyance, yet its very title informs us, that in 
order to effectuate its completion, we mult 
have recourfe to two diftinCt afturances. 
The firft affurance, however, is merely aux- 
iliary, or preparatory to the fecondj and 
when both are perfected, whether the eftate 
created by die firft is merged or whether en- 
larged by the accelfion of that transferred by 
the fecond, the two eftates certainly do not exift 

feparatc 
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fcparate or diftinCt from each other. This 
will more clearly appear by confidering the 
manner in which this double Ipecies of con- 
veyance operates. The firft neceflary ftep - 
towards its formation is to create a fmall 
eftate (as a term for a year, &c.) which 
eftate for a year or years muft be actually 
vetted in the grantee, that is, he muft have 
the pojfejfion, and not merely a right to foch 
pofieflion : in order to create this fmall 
eftate, any conveyance may be ufed, which 
can effectually veft the eftate in the perfon, 
to whom the conveyance is made, as juft 
mentioned. Suppofxng this preliminary 
eftate already and perfectly formed, then 
comes a conveyance of a larger eftate from 
the grantor of this primary eftate to the 
grantee, which fecondary conveyance is term- 
ed a releaje , and is that Ipecies of releafo, 
which operates by way of enlargement j and 
it is a conveyance merely by the common law. 
"Now, in order to render this releaje by way 
of enlargement effectual, it is neceflary, that 
there fhould be a -privity of eftate between 
the releafor and releafee. Therefore, before I 
. enter into an enquiry concerning the particy- 
• lar operation of the releaje, when made to a 
jperfon who has a privity of eftate, and alfo a 

po/Teffion 
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pojfeffion capable of receiving fuch releale, k 
will be neceflary previoufly to confider, ift. 

What conftitutes this privity of eftate : and 
2dly, What kind of pojfeffion is fufficient to 
enable the grantee to receive a releafe from 
the grantor. 

Lord Coke* has laid it down as a certain «Co.i.itt.*7*.fc s 
rule, that when a releafe enures by way of 
enlarging an eftate, there fhould be a privity 
of eftate between the reltajor and releafee . 

Thus, if A. feifed in fee leafes lands to B. 
for life or years, by virtue of which leafe B. 
enters and takes pofleflion ; here, if A. re- 
leafes to B. in fee, in tail, or for life, this re- 
leafe is good to veft an eftate in B. according 
to the limitation exprefled by the parties, 
becauie there is a privity between A. and B. 
as leffor and leflee b . It is faid in Rolle’s k Lite. r. +6j. 
abridgment, that if a leflee for life or years 
grants over his eftate, the original leflor may 
releafe to the grantee of the leflee either in 
fee or for life, which releafe will be good by 
way of enlargement*. In this cafe then, the « lRo n. ab>40 ,. 
privity of eftate appears not to be loft by the & 
grant of the lejjee , becaufe the grantee is D>ar, * ,b ‘ pI ’ v 
placed in exa&ly the fame lituation and eftate, 
as the leflee was. But it feems, that if a do- 


nee 



* Co.Litt 273 % 
Dyer, 4. b.pl.2. 


e 2 R0ll.ab.401. 
pk S. 

* Co. Litt. 273.3. 
f Litt.f.460. 

* ^oXitt. 271.8* 
27b. b. 

* Cff0.RV1t.S30. 
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nee in tail, or a leffee for life or years, grants 
an eftate lefs than that, which is taken under 
the firft gift or leafe, then the privity between 
the firft donor or leffor and fecond leffee is 
entirely loft : therefore, if a leffee for twenty 
years leafes for ten years, and the firft leffor 
releafcs to the fecond, this releafe is void'. 
The eftate of a tenant in dower or curtefy is 
capable of receiving a releafe, and a releafe 
may be made to a gran'ee of a tenant in 
dower or curtefy on account of the privity 
and notoriety of poxTeffion \ After a granf 
by tenant by the curtcfy of his eftate, there 
ftill remains a privity between him and the 
reverfioner, fo as an aftion of wafte may be 
brought againft him ; and yet a releafe to 
him would be void, becaufe he has no eftate 
after the grant*. A perfon who has poffdf- 
fion by virtue of a leafe at will, is capable of 
receiving a releafe 8 ; but a tenant at fuffer- 
ance, or a diffeifor, cannot take a releafe by 
way of enlargement, becaufe no privity can 
exift between him and the owner of the inher 
ritance \ So the leffee of a tenant at will 
has not a fufficient privity to enable him to 
take a releafe Though a tenant by elegit 
jar ftatute merchant has not that privity, which 
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is required to enable him to have a releafe 
yet, if the perfon who has the inheritance con- 
firms the eftate of fuch tenant, he may receive 
a releafe, becaufe the confirmation creates a 
privity So if there be a feme covert, who 
is tenant for life, as her hufband in this cafe 
gains a freehold in her right by the marriage, 
the fame privity and eftate which Ihe had be- 
fore the marriage, is fmce given or placed in 
him j and therefore a releafe by way of en- 
largement may be made to him of the inhe- 
ritance Likewife a leflor may enlarge the 
eftate of a baron and feme by a releafe, though 
they are but tenants per anter vie \ 

It feems, that the intervention of any mefhe 
particular eftate does not counteract the 
operation of this fpecies of releafe, when made 
by the reverfioner to the firft particular te- 
nant. Therefore, if there be tenant for life, 
remainder in tail, reverfion in fee, he in the 
reverfion may releafe to the tenant for life, 
notwithftanding the intervening eftate tail 0 
A releafe may not only be made by the per- 
fon who, is feifed of the reverfion, but by him 
in remainder. Thus, if an eftate is limited to 
A. for life, remainder to B. in fee, B. may re- 

H h leafe 


^ 2 R0ll.atl.4cl. 
pl. 12. 

Cud. note j. 
Co. Litt. £73. 4 . 
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leafe to A. the tenant for life, and fuch rekale 
vs Ron will be good to enlarge A.’s eftate p . 

pi* X7. 

The foregoing obfervations will give the 
reader a fufEcient idea of the privity necefiary 
to be obferved between the releafor and re- 
leafee, in order to make a proper releafe. 
Indeed, thefe rules relpe&ing privity of eftate 
can hardly ever raife a doubt refpecting the 
validity of the conveyance by lea/e and re- 
leafe •, for when a perfon wifhes to convey by 
this affurance, he always creates a leffer eftate 
(generally for the term of one year) for the 
very purpofe of enabling his leffee or grantee 
to receive a releafe •, fo that it is nothing but a 
releafe by a leffor or grantor to his leffee or 
grantee , in which cafe, as we have already 
* 6 S " P "' feen, there is the moft perfeft of all privity’. 

The chief queftion then, that can ever be 
made to invalidate a leafe and releafe, muft 
be, whether the leffee or grantee has, at the 
time the releafe is made to him, fuch a poffef- 
Jion, as is required by law to render the releafe 
effectual. There are two methods of veiling 
the pofieftion in the grantee , viz. either by 3 
leafe at common law, or by a bargain and 
lale under the ftatute of ufes. According to 

the 
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the name which this conveyance bears, if 
feems, that a leafe at common law was the 
original mode of creating this leafe for a year, 
or lefier eftate. 

We are told by Lord Coke, that a releafe, 
which enures by way of enlarging an eftate, 
cannot work without a -pojfejjion r, for before a 
pofleflion there can be no reverfion r . This * C0.iitt.t7e4. 
rule was meant to apply to leafes at common 
law, where an aftual entry was necefiary to 
veft a pofleflion in the leflee ; and to illuf- 
trate if By a n inltance, luppofe a leafe to be 
made to A. and before he makes an entry 
the lefibr releafes to him the reverfion, this 
releafe is void ; for until he enters he has 
but an inter ejfe termini, and no pofleflion: 
but after the entry of the leflee, then a releafe 
made to him is valid*. The ftatute of ufes, * Litt. r. 4.59, 
however, has made an aflual entry unnecefla- 
ry in cafes, where the lefier eftate is created 
by a conveyance deriving its effect from the 
do&rine of ufes. Thus luppofe A. intending 
to convey by leafe and releafe, makes a 
bargain and fale to B. for a year for a va- 
luable confideration ; in this cafe the uje fiijft 
vefts in B. according to the rules of equity, 
and then the ftatute executes the pojejjion in 
Hh 2 the 
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the feme manner, as the ufe is limited. Now, 
die confequence of this conftruftion is, that 
B. by the operation of the ftatute of ufes 
has an eftate executed in pojfejfion, without 
any aftual entry made by him j which eftate 
is fufficient to bear a releafe of the reveriion 
made by A. or his heirs. Hence we fee 
that, in order to avoid an aftual entry, the 
leffer eftate, or term of one year, is commonly 
at this day created by a bargain and fale. 
However, even in this cafe it was faid by 
Mr. Noy ', attorney general to Charles II., that 
this conveyance could not be maintained 
without an aftual entry by the bargainee or 
leflee : but the authority of the books v , and 
the praftice of the moft able men in the pro- 
ftflion clearly prove, that fuch an entry in the 
cafe of a bargainee is entirely unneceffary; 
for, by the operation of the ftatute alone, he 
has fuch a pofieffion as renders him capable 
of receiving a releafe. It is ufual, and indeed 
the moft proper method, to infert in the bar- 
gain and fale (if the term of one year, &c. is 
intended to be created by that conveyance) 
the words bargain and Jell only, becaufe it is the 
opinion of fome, that where conveyances 
may enure two ways, the common law fhall 
be preferred. However,' in the cafe of Bar- 
ker 
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leer v. Keat w , where a conveyance was made 
without any pecuniary confideration by the * Vent> JS- 
words demife and grant, with the refervation 
of a pepper-corn, for the purpofe of receiv- 
ing a releafe of the inheritance, it was held, 
that the confideration of a pepper-corn was 
good to raife a ufe in the grantee, and 
make the lands pafs by way of bargain 
and fale; and that as the ftatute executed 
the poflfefiion to the ufe, there was no ne- 
celfity for an aCtual entry to render the re- 
leafe effeftual. 

With refpefl: to the pofition, that the re- 
leafee mull have a pofieflion iri’order to receive 
the releafe, it muft not be underftood, that an 
aStnal pofieflion is in all cafes neceflary. For 
if a man is feifed of a remainder or remerfion , 
and bargains and fells it for a year, here the 
bargainee has fuch a veiled eftate in him in 
remainder or reverfion, as will enable him to 
take a releafe of the refidue j and yet at the 
time of the releafe he has no attual pofieflion 
of either of them, but by the operation of the 
ftatute of ufes they are actually vefted in 
him x . The like may be laid of all other * Buti. note 3. 
incorporeal hereditaments, for they may be Co,u ‘**? 0 -** 
H h 3 effectually 
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effe&ually granted and conveyed by leafe 
and releafe y . 

However, in releafes of eftates by way of 
enlargement, there was no neceflity, even at 
the Common law, that the perfon who received 
the releafe fhould be in a£iual pofieffion of 
the leffer eftate, though that leffer eftate con- 
lifted of corporeal property, and was created 
by a common law conveyance, and not by a 
bargain and fale. Thus, if there had been a 
lefiee for life, remainder for life, with the re- 
verfion in fee, the perfon in reverjion might 
very well have releafed to the remainder-man 
for life; and yet the perfon in remainder 
could have no aflual pofieffion during the life 
of the firft lejfee *. So if a man had made a 
leafe for years, with a remainder for years, 
and the firft lefiee entered, a releafe to him 
in remainder for years was good to enlarge 
his eftate a : or if a tenant for twenty years 
in pofieffion had made a leafe to B. for five 
years, and B. had entered, a releafe to the firft 
lefiee was good ; but in this cafe Lord Coke 
fays, that th t firft lefiee had an aSual pofieffion, 
becaufe the pofieilion of B, was bis pofief- 
fion b . So if there had been tenant for life, 
remainder in tail, remainder in fee to the 

tenant 
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tenant for life, the tenant for life might re- 
leafe his remainder in fee to the tenant ip 
tail, though he could not his eftate for 
life c . 

When the term of one year, or lefler eftate, 
is properly conftituted, a releafe to the bar- 
gainee or lefiee of this fmaller eftate has the 
operation and force of a conveyance merely 
at the common law. Though the fmaller 
eftate in the firft inftance is created by & bar- 
gain and fale, yet that does not vary the con- 
ftru&ion and force of the releafe: for as foon 
as the bargainee receives the releafe, his pri- 
mary eftate, which was created by virtue 
of the ftatute of ufes, is by the operation 
of the releafe, and acceflion of the larger or 
fecondary eftate, turned and enlarged into an 
eftate deriving its force purely from the rules 
of the common law. It is the adtual co'n- 
ftitution of the term, and pofifeffion, or vefted 
intereft of the grantee, which gives a proper 
efficacy to the releafe, and not the manner of 
creating it, or the conveyance, which conftitutes 
it. That a leafe and releafe, when confidered 
as one entire conveyance, or as limply a releafe 
(the primary eftate certainly not exifting fe- 
parately) derives its effects from the common 
H h 4 law. 
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law, will fully appear, if we attend to its 
well known, and now long eftablifhed attri- 
butes, 

In the firft place a leafe and releafe mull: 
be confidered as a conveyance operating by 
way of tranfmutation ef poffeffon; that is to 
fay, it previoujly, according to its very nature, 
transfers a poffeffion at the common law to the 
releafee, the tranfmutation of which poffeffion 
before the introduction of ufes was the foie 
object of the grant or releafe. Thus if a 
man releafed to his leffee, habendum to him, 
his heirs and affigns, this exactly correfpond- 
ed with a limilar limitation upon a feoffment, 
and gave the rekejee, as it would have done 
a feoffee, a fee-ftmpls at the common law. Af- 
ter the introduction of ufes this poffeffion, 
which a releafe, feoffment, fine, or recovery 
previoufly transferred, was converted to the 
purpofe of ferving ufes limited to a third per- 
fon, thereby in effeCt rendering the eftate or 
feifin of the releafee, feoffee, conufee, or re r 
poveror, as it were, a foundation to raife and 
build ufes upon. After the flatute 27 H. 8. 
c. 10. the life fo limited to arife out of the 
feifin of the releafee, feoffee, &c. was exe- 
cuted in jpoflefifyn by the words of that 

flatute. 
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ftatqte. Therefore if A. bargains and fells 
lands at this* day to 8. for a year, and then 
releafes to him, habendum to B. his heirs and 
alfigns, to the ufe of C. for life, remainder to 
D. for life, remainder to E. in tail, &c. &c. 
in this cafe B. the releafee has a feifin or po£* 
feffion transferred to him in fee before any 
ufes are or can be raifed j then comes the 
declaration of the ufe to C. for life, to D. for 
life, to E. in tail, &c. which ufes are ferved 
out of the feifin of B. and by the operation 
and words of the ftatute are eftates actually 
veiled in the pofiefiion of C. D. E. &c. ac- 
cording to the limits of their eftates. Hence 
it is, that it has become ufual in marriage 
fetdements to convey by leafe and releafe to 
A. and B. in fee, to the ufe of C. the intended 
hulband for life, or until the marriage is lb- 
lemnized to the ufe of the intended hulband 
in fee, and from and immediately after the 
folemuization thereof to the ufe of C. the 
hulband for life, remainder to the ufe of the 
releafees during the life of C. to fupport and 
preferve contingent remainders, remainder to 
the ufe of the firft and other fons of C. in 
tail, and in default of fuch ififue to the ufe of 
all and every of the daughters of the hut 
band, as tenants in common in tail, remainders 

over* 
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over. Here all the ufes, as they arife, are 
formed out of the feifin of A. and 6. Before 
the marriage C. has an eftate in fee in pof- 
foflion : as foon as the marriage takes effedt 
the ufe limited to him ceafes, and then the 
original feifin returns to A. and B. and ferves 
a new ufe to C. for life, which is alio exe- 
cuted by the ftatute ; upon the birth of a fon 
the ufe veils in him in tail, and fo a new ufe 
in remainder upon the birth of every other 
fon fprings up and veils in them, and fo in 
the fame manner with refpedt to the daugh- 
ters. So if in this cafe there is a power re- 
ferved to C. the huiband to make leafes or 
jointures, when he exercifes this power, it 
takes effedt by way of limitation of a ufe out 
of the original feifin of A. and B., which by 
the force of the ftatute is made an adtual 
eftate: and as the ufe limited by virtue of 
the power to the Jeffee, or to the jointrefs, 
arifes out of the feifin of the releafees, fo it 
takes place of and over-reaches all the other 
ufes of the fettlement d . 

As a further proof that this conveyance 
derives its effedls from the common law, we 
are to obferve, that in order to have an exe- 
cution of an ufe under the ftatute there (hould 

be 
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be a feifrn in fome third perion diftinfit from 
ceftuique ufe\ for the ftatute exprefsly fays, 
that where any perfon, See. ihall be feifed to 
the ufe of any other perfon, &c. * There- * Supra, 139. 
fore, if a bargain and fale for a year be made 
to B. and then the lands are releafed to him, 
his heirs and afiigns, to the ufe of him, his 
heirs and afiigns, as the ufe in this cafo is 
declared to the releafee himfelf, he is in by the 
common law , and not by the ftatute of ufes*. f Buti. note m 
But though the releafee in fuch a cafe is in *76.*.’ Luu 
by the common law , yet that ufe , which is de- Supra ’ ’ 39 “ 
dared to him, is neverthelefs a ufe at common 
law, though not fuch an one, as is noticed by 
the ftatute} for after the declaration he is 
not only feifed of the pffeffion but alfo of the 
ufe: therefore, that feifin, which before the 
limitation of the ufe to himfelf was open to 
ferve ufes declared to a third perfon or per- 
fons, is by that limitation, as it were, wholly 
filled up, and will not admit of any other ufes 
being limited thereon, upon the principle that 
a ufe cannot be limited upon a ufe. I per- 
ceive that Gilbert* puts this cafe, if a feoff- iGiiWa,!**. 
ment be made in fee to the ufe of th tfeoffee t 
and his heirs, in trufi for J. S. and his heirs, 
qutere. Whether this ufe' or truft be not exe- 
cuted in J. S. by the ftatute ? For, fays he, it 

§ feems 
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feems that the feoffee is in by the common law, 
and fo the ftatute not ftatisfied. But with re- 
fped to this qua?re, there cannot be a doubt, 
but the limitation of a ufe to a third perfon, 
viz. to J. S. after a previous declaration of it 
to the feoffee, would be void, and could not 
be executed in J. S. by the ftatute h : for that 
ftatute never intended to execute a ufe upon a 
ufe *, and is perfectly fatisfied in executing the 
naked pofleffion (unincumbered with a ufe) 
to the third perfon, to whom the firft ufe is 
declared. This fecond ufe to J. S. is how- 
ever good as a truft, as we have before feen \ 
I need not add, that thefe obfervations on a 
feoffment equally apply to a leaf and releafe. 

If a releafe is made to a bargainee for a 
year, habendum to the releafee, his heirs and 
affigns, to the ufe of him, and the heirs of his 
body j in this cafe for the benefit of the iffue, 
the ftatute would, according to the limitation 
of the ufe, diveft the eftate vefted in the re- 
leafee by the common law, and execute the 
fame in himfelf in tail by force of the ftatute 
Here though the ufe is declared to the re- 
leafee himfelf, yet as the limitation of the ufe 
is of a lefts eftate than the feifin in fee, out of 
which jt is ferved, the ftatute executes the 

ufe 
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ufe in him, as if he were a third perfoir, 
though in reality and ftri&nefs contrary to- 
its own exprefs words. But on the other 
hand, though many particular or fmall ellates 
may be carved or ferved out of a feifin in fee , 
yet there can be no limitation or execution 
by the ftatute of any ufe, which is of a 
larger eftate, than the extent of the feifin out 
of which it is to arife. Therefore, if I con- 
vey lands by leafe and releafe, or feoffment; to 
J. S. for life y to the ufe of W. in tail, or in 
fee, here W. can only have an eftate for life, 
which muft determine by the death of J. S “ : » vaogh.^. 
for J. S. by the releafe or feoffment only ac- pu' r ’ l86 ‘*’ 
quires an eftate or feifin for life ; and that 
eftate being determined by his death, there 
can no longer remain any feifin, out of which 
the ufes can be fed. This conftruftion has 
taken place, when the feifin has been trans- 
ferred to one perfon, and the ufe to be de- 
rived out of that feifin has been limited to 

• 

another : which ufe is denominated a ftatute 
life, in contradiftindlion to a ufe declared to a 
releafee or feoffee , which is a common law ufe. 

But where a conveyance by leafe and releafe 
or feoffment is made to J. S. and his afligns, 
habendum to him and his afiigns, to the ufe 
of him the faid J. S. in tail , though here die 

limitation 
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limitation of the ufe in tail would be void, as 
arifing out of the feifin of the previous eftate 
for life of J. S. yet, as this ufe in tail, fup- 
pofing it to be limited out of a feiftn in tail, 
could not be executed by the ftatute, becaufe 
declared to the releafeeor feoffee himfelfj it 
feems J. S. fhall in this eafe take an eftate 
tail, not by way of limitation of a ufe, but in 
courfe of pffejfion at common law, in the fame 
manner as if a feoffment were made to J. S. 
(or life, habendum to him in fee ; this, by the 
rules of the common law, would give J. S. an 
•C0.Litt.j99. a. eftate or poffefTion in fee fimple 

• cro.car. 130, Thus, in the cafe of Jenkins v. Young", 
•31. *44. *«• w jj ere one jyj. gave i an d s to E. R. and 
his wife, habendum to the faid barm and feme 
(which limitation after the habendum would 
give an eftate for the lives of the baron 
and feme by the common law) to the ufe of 
them, and the heirs of their two bodies j and 
for want of fuch iffue, remainder to E. M. 
and his heirs (which laft limitation was clear- 
ly ■void, by way of limitation of an ufe, for the 
reafons juft given) j the queftionwas. Whe- 
ther the barm and feme had an eftate tail, or 
but an eftate for their lives ? It was argued, 
that the eftate, out of which the ufe fhould 

arife. 
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strife, was but for their lives, and the ufe 
could not make the eftate larger than the 
limitation of the feifin : but it was held, that 
there was a difference, where an eftate is 
limited to one, and the ufe to a fir anger, for 
there the ufe fhall not be more than the 
eftate out of which it is derived: but not 
when the limitation is to two, habendum to 
them, to the ufe of the heirs of their bodies, 
for this is no limitation of the ufe, nor is it 
executed by the ftatute ; but it is a limita- 
tion of the eftate to them and the heirs of 
their bodies by the courfe of, the common 
law : and it fhall be taken as a limitation to 
•hem and the heirs of their bodies, remain- 
der to the other, and the heirs of the other, 
that the deed may be conftrued according 
to the intent of him, who made it. 

If the grant in this cafe had been to the 
haron and feme for their lives in the premijfes, 
habendum to them in tail, to the ufe of them 
in tail, there could have been no doubt, but 
that the habendum would have enlarged the 
eftate for lives given by the premiffes*. But p c o.Lit t.1 9 9.it. 
the difficulty was, that both the premiffes and 
the habendum only gave an eftate for their lives* 

However, 
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However, the judges faid that as the litni* 
tation of the ufe and the land was to the Jam 
perlbns, it was like a limitation of the land 
itfelf, and as if it had been faid, habendum t* 
them and to the heirs of their bodies. 

The principles laid down in the above cafe 
of Jenkins v. Young feem to favour the ob- 
fervations, which were hazarded in a preced- 
ing divifion of this effay on the cafe of 
Cooper v. Franklyn r : for I cannot fee how 
the declaration of the ufe in fee, when the 
habendum only gives a feifin in tail, can 
transfer a determinable fee to cefiuique ufe, any 
more than a limitation of a ufe in tail to be 
derived out of the eftate of a feoffee or re- 
leafee for life, can enlarge that feifin for life 
into an eftate in tail, which latter point, as we 
have feen, was clearly fettled in the cafe of 
Jenkins v. Young. 

It has been doubted whether there can 

* 

be a refulting ufe on the conveyance by leafe 
and releafe \ that is to fay, if a bargain and 
faie in confideration of money is made to J. 
S. for a year, and then a releafe is made to 
him in fee without any further confideration 

or 



( 48i ) 

or declaration of the ufe, whether in this 
cafe the ufe will refult to the releafor ? 

Thus, where H. brought covenant as af- Shortridger. 

Lamplugh. 

fignee of a reverfion, and fliewed that the * saik. 678. 

& . 7 Mod. 71, 

leiTor, in confideration of five Jhillings, bar- 2L.Raym.79fc 
gained and fold to B. for a year, and after- SSI * 
wards releafed to him and his heirs, virtute 
quarundam indeniur' bargani# venditionis et 
relaxations , necnon vigor e Jlatuti de ufibus, &c. 
he was feifed in fee : and it was objedted, that 
rhe ufe muft be intended to the releafor and 
his heirs, becaufe no confideration of the re- 
leafe, nor exprefs ufe, appeared by the plead- 
ing. 

It was argued in this cafe, that there could 7 Mod. --4, 
be no refulting ufe on a leafe and releafe : 
that nothing pafies to the leflee in pofieflion, 
but by way of enlargement of the eftate of 
fuch leflee j for it does not operate to give a 
new eftate of the reverfion, but to encreafe 
the eftate in pofieflion, according to the words 
of it: fo it does not work by merger of the 
firft intereft, but by enlarging it: that if the 
releafe does enure only to enlarge the eftate, 
the intereft enlarged muft be to the ufe of the 
leflee, or it cannot be faid to be an encreafe 
a* I i of 
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of it : that if the pradtice had not prevailed 
to the contrary, it were very odd to limit the 
ufe of a releafe to any but the lefiee; for 
which reafon it is, that we find it exprefled 
in the claufe in the leafe, on which the lefior 
intends to build his releafe, that the intent of 
the leafe was to pafs an eftate by releafe up- 
on it, for the benefit or ufe of a third per- 
fon. 

That it would be abfurd to fay, that my 
conveyance fhould have no other operation 
but to extinguifh or merge the eftate, which 
the grantte has already, in order to have it 
brought back to me ; and what need could 
there be of fuch a way ? If the party had 
any fuch intent, it might foon be done by 
a furrender. 

That if it had been exprefled in the deed 
of releafe, that he had already made him a 
leafe for years , and that for the enlargement 
of that eftate he made the releafe, there could 
be no doubt but that it would be to the ufe 
of the releajee j and there is no difference be- 
tween the cafes, fince this releafe, in its own 
nature, enures by way of enlargement : be- 
fides, here is alio a valuable confideration 3 
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for the leale and releafe being but one con- 
veyance, the five fhillings, cxprefied to be the 
confideration of the lea/e, fhall be participated 
to the releafe ; and alfo the acceptance of the 
releafe is in its own nature a confideration, 
for it implies an alteration of the eftate of the 
lefiee, which, to confent to, is a confideration 
moving from the lefiee ; and the only motive 
of the leflee’s parting with the old eftate was 
to get a new one. 

On the other fide it was urged, that before v;<i c , n i ym , 
the ftatutc 27 H. 8. c. 10. if A. made a 
feoffment, levied a fine, or fufiered a reco- 
very, without a life declared, and without any 
confideration, the feoffee, ccnufee, and re- 
coveror flood feifed of the faid lands to the 
ufe of A. That fincc the ftatutc of Hen. 8. 
the law as to this matter is not altered : for 
the faid ftatutc only intended to execute the 
ufe to the poflefiion, and by that means to 
deftroy the ufe ; but it did not intend to 
make any other thing pafs by the convey- 
ance than that, which paffed before : that 
there was the fame reafon that the ufe 
fhould not pafs in a releafe without any de- 
claration, or exprefs declaration, as in a 
feoffment, fine, and recovery ; becaufe the ufe 
I i 2 and 
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and efiate arc diftinS, and though the efiate 
paffes, yet the ufe does not, without a confi- 
deration or exprefs limitation of it ; and they 
are as much diflinft things in a releaje as in 
any other conveyance : and the precedents 
are, that when a releafe is pleaded, there al- 
ways mention is made of a confideration or 
exprefsufe. 2 Saund. 11.277. 2 Vent. 120. 
Co. Ent. 264. 220. 474. 

vue i L.Raym. To the obje&ion, that this releafe enured 
by way of enlargement of the leafe for a year, 
and therefore would participate of the confi- 
deration of it, and that the leafe and releafe 
made but one conveyance, it was anfwered, 
that though the leafe and releafe made but 
one conveyance as to the paffing of the fee, 
yet they were in truth difiinft conveyances, 
and had different .operations, the one by the 
ftatute of ufes, and the other by the common 
law : that as to what is faid, that the releafe 
enures by way of enlargement of the eftate of 
the leffee, it is true, that it gives him a 
greater efiate than he had before, but that 
notwithflanding it deftroyed the efiate for 
years by merger ; and it cannot participate 
of the confideration contained in the leafe, 
which is perfectly diftindl. 

However, 
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However, Holt, C. J. without confidering 
the operation of the conveyance, and admit- Vide2Saik.67*. 
ting that there might be a rcfulting ufe on it, 
held, that the manner of pleading the releafe 
as above, to the relcafee, was good; and 
that if a feoffment be pleaded in the lame 
manner, without fhewing the ufe or confider- 
ation, with an averment virtute cujus the 
feoffee was feifed, the ufe ihall be intended 
to be to the feoffee : that that was the form 
of pleading before the ftatute, and the llatute 
has not altered, but rather confirmed this videfupra,r, c , 
manner of pleading. l 3 »> *3*»i3.>- 

Notwjthftanding the ingenious remarks 
made by the counlel for the defendant in the 
above cafe, viz. that the extinguilhment or 
deftru&ion of the eftate of the bargainee was 
a fufficient confideration to carry the ufe to 
the releafee, when no declaration or pecunia- 
ry confideration appeared in the releafe, and 
at all events, that the releafe participated of 
the confideration in the bargain and fale for 
a year, yet I am inclined to think, that there 
may well be a refilling ufe in fee upon this 
conveyance, partly on account of the reafons 
given in a former place, but principally from Supn.95 09$. 
the learned arguments of the plaintiff’s coun- 
I i 3 lei 
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lei in the fame cafe. Indeed I believe it to 
be pretty generally underflood by the gen- 
tlemen of the profefiion, that if a releafe is 
made in fee without any confideration or ex- 
prefs declaration of the ufe, it willrefult to the 
releafor, and of courfe be executed by the 
flatute. Lord Hardwicke, in the cafe of 
Loyd v. Spillet confidered the conveyance 
by leafe and releafe in exactly the fame light 
as that by feoffment with refpefr to a refulting 
ufe j and though he held, that either an ex- 
prefs declaration, or confideration however 
trifling, would carry a ufe to the releaiee, 
yet the whole tenor of his argument gives us 
reafon to believe, that he took it to be a fet- 
tled point, that, without the one or the other, 
the ufe. would refult to the releafor, 

Powel, in the above cafe of Shortridge v, 
Lamplugh, doubted whether there could be 
a refulting ufe in fee upon a leafe and releafe, 
and put this cafe, if a leafe be made for forty 
years, and a releafe thereupon, without confi- 
derarion or declaration of any ufe, furely, fays 
he, it cannot be intended to the ufe of the lejfor 
or releafor , for the very extinguifhment of the 
cll.itc of the lcffce is a good confideration. 
With refpect to this cafe, I can eafily be- 
lieve. 
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lieve, that the extinguifhment of an eftate 
for forty years is a good confideration to car- 
ry the ufe to the releafee: but lureJy the 
reafons of that cafe cannot apply to the ex- 
tinguifhment of an eftate for fix months or a 
year , which eftate is purpofely created in or- 
der to receive a releafe of the inheritance, 
and thereby to transfer a feifin in fee to the 
releafee, to ferve either exprefs or implied ufes, 
and to make the eftate of the releafee (like 
that of a feoffee ) a mere inftrument to ferve 
the ufes. 

I muft here obferve, that both Holt and 
Powel agreed, that if a particular ufe were 
limited on the releafe, the reft of the ufe 
would refult back ' j which fhews us, that, » 7 Mod.7» 
if we even admit, that there cannot be a re- 
fulting ufe in fee upon a leafe and releafe, that 
there may, notwithftanding, be fuch an one 
of a leffer eftate, and therefore, at all events, 
we fhould be careful in the declaration of the 
•whole of the ufe. Now, if lands are conveyed 
to A. in fee, by leafe and releafe, to the ufe 
of B. for life, it may be afked, why fhould 
the refidue of the ufe, after the limitation of 
it to B. for life, refult to the relcafor, if the 
confideration in the firft inftance would not 
li 4 admit 
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admit of its rcfulting without fuch limita- 
tion ? However, by the better opinion, it 
feems that there may be a refulting ufe after 
the limitation of a particular eftate, although 
there be fuch a ccnfideration in the deed as 
would prevent a refulting ufe without fuch 
limitation, becaufe it is the intent of the par- 
ties which dire&s the ufe in fuch cafes T . 

We find it laid down by fome authors v as 
a fixed rule, that if there be no ccnfideration 
or exprefs declaration in a releafe, the ufe 
will refult to the releafor : but however juft 
(and I really take it to be fo) this pofition 
may be, yet, as the writers who affert it do 
not cite any authority for its fupport, I muft 
only offer it as an opinion , and not as an au- 
thority. 

Though a leafe and releafe by a perfon, 
who is feifed in fee, has the fame operation 
as a feoffment in transferring a feifin in fee 
to the grantee, which feifin is fuch as will 
ferve ufes declared to different perfons, and 
made to arife at various times and manners, 
yet it has not the fame or fo forcible a power 
as a feoffment with livery in creating eftates 
by wrong, or in pafling a greater eftate than 
9 the 
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the grantor is in poffeflion of or entitled to. 

Thus, a leafe and releafe cannot create a dif- 
Jtifin. Indeed, this quality of creating a diflei- 
fin is, as we have feen before x , peculiarly an- * Supra, 305. 
nexed to the conveyance of feoffment, on ac- 
count of the very powerful operation of the 
livery. 

This conveyance by leafe and releafe (I 
mean particularly the releafe) operates by 
previoufly transferring the lawful or rightful 
poffeflion of the releafor : therefore we may 
apply in this place, with refpeft to its force 
and operation in conveying eftates, what 
has been faid in another place concerning a 
bargain and fale in producing a difcontinuance. 

It was before obferved y , that no alienation, y supra, 
which is not made by livery of feifin, or caLiu.^jo . u 
what is equivalent to it, can work a difcon- 
tinuance. Now, the acknowledging a fine of 
record, and the judgment to recover in a 
common recovery, are fuppofed to be equal to 
the notoriety of the livery. But a leafe and 
releafe is not attended with any of thefe cir- 
cumftances : its very name tells us, that the 
releafor can only grant or releafe that, which 
he lawfully is entitled to : for the releafor 


can 
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can only releaje ajl his own right and intereft, 
but cannot that of another perfon. There- 
fore, if a tenant in tail leafes or bargains and 
fells to J. S. for the term of a year or years, 
and then releafes to J. S. all his right and 
intereft in thofe lands, habendum to J. S. and 
bis heirs for ever } this releafe can work no 
difcontinuance, but after the death of the te- 
nant in tail his iflue may enter, becaufe he 
could have no right to grant or releafe their 
intereft 7 . According to the do&rine of 
Holt, C. J. in Machil v. Clark % it feems, 
that the releafee would in fuch a cafe have a 
laje fee , not determined nor determinable 
till the entry of the iftue : and of courfe his 
wife would be entitled to dower 1 *, and he 
would be dilpunilhable for wafte c . How- 
ever, if a tenant in tail annexes a warranty 
to his releafe, that releafe and warranty will 
produce a difcontinuance of the eftate tail 

Here too we muft diftinguilh between a 
releaie, which operates by mitter le droit } and 
a releafe by way of enlargement. The latter, 
we perceive, can neither produce a diffeifm 
nor a difcontinuance j but, with refpeft to the 
former, if a man feifed in fee be diffeifed, 

and 
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and releafes to the dilTeifor all his right in the 
lands lo difleifed, this releafe operates by 
witter le droit , and completes the tide of the 
releafee'; for in this cafe die ■pojfeffion is in .466; 
the releafee, and the right to the fee in the 
releafor ; and the union of the right to the 
pofieflion gives the releafee a rightful eftate 
inftead of the wrongful one, which he had be- 
fore the releafe ; and in this cafe the noto- 
riety of the diffeifm is equivalent to the li- 

verv f f Bull. nots u 

* * CdtLiti. 330. 

As a leale and releafe only operates upon 
what the releafor may lawfully part with, it 
follows, that it cannot, when made by a te- 
nant for life, pals or dcftroy any contingent 
eftates limited after his eftate for life. There- 
fore, if A. be tenant for life, with remainder 
to his firft and other Ions, and before the birth 
of any fon A. conveys by leafe and releafe 
to J. S. in fee , this conveyance, though made 
in fee, cannot deftroy or dived any of the re- 
mainders in contingency ; for - it only trans- 
fers an eftate for life to the releafee, which 
eftate is capable of fupporting the contingent 
limitations s . So too, if a tenant for life, with * 3 wuf.*4j. 
a power in grofs annexed to his eftate, as a 
power to make a jointure on an after-taken 

wife, 
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wife, or a power to make leafes to commence 
after his death, conveys by leafe and releafe 
in fee, it does not deftroy the power ; for by 
the conveyance only his eftate for life palled, 
and the execution of the power does not fell 
‘Supra, *31, within the compafs of the life eftate \ 

*92. 

From the fame principle we may likewife 
conclude, that if a tenant for life executes a 
leafe and releafe to B. in fee, that aft does not 
incur a forfeiture of his life intereft: 'for a re- 
mainder-man or reverfioner cannot enter for 
a forfeiture, unlefs the tenant, by a tortious 
aft, enlarges his particular eftate : Now, by 
the leafe and releafe, nothing but an eftate 
for life paffes, which he lawfully may trans- 
fer. 

The conveyance by leafe and releafe has 
been found more convenient than that of 
feoffment, becaufe, to perfeft a feoffment, 
there Ihould be an aftual entry by the feoffee, 
whereas the pofftfoon is executed- in the re- 
leafee by the operation of the ftatute of ufes, 
without the neceffity of making fuch aftual 
entry. So too, upon exchanges, the parties 
have no freehold in deed or in law in them, 
unlefs they execute the fame by entry, and 

therefore. 
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therefore, if one of the parties die before the 
exchange is completed by fuch entry, the 
exchange is entirely void *. But if fuch ex- 
change be made by a leafe and releafe, the 
trouble and inconvenience of an a&ual entry 
is avoided, for the ftatute executes the pof- 
feffion, and aU the incidents to an exchange 
at the common law are preferved k . 

1 fhall prefent the reader with the form of a 
conveyance by leafe and releafe to a pur- 
chafer, and his truftee, to bar the wife of the 
purchafer of her dower. 


The Bargain and Sale, or Leafe for a Tear. 


Hnhtnturt, made, &c. between 
George Grofs, of ip the county 

of Middlefex, efquire, of the one part; and 
Henry Howard, of gentleman, 

and John James, of the fame place, linen-dra- 
per, of the other part; Wttttlletb, That the 
laid G. Grofs, in confideration of five fillings 
of lawful money of Great Britain, to him in 
hand paid by the faid H. Howard and John 
James, at or before the enfealing and delivery 
of thefe prefents (the receipt whereof is here- 
by acknowledged) and for other good caufes 

and 
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and valuable conliderations the faid G. Grofs 
hereunto moving, hath bargained and lold, 
and by thefe prefents both bargain and fell 
unto the laid H. Howard and J. James, 
their executors, adminiftrators, and afiigns, 
all thole the faid melfuages or tenements, 
lands, and hereditaments (here the parcels 
Jhould be defcribed , as in the release) together 
with all and lingular the mefluages, houfes, 
out-houles, edifices, buildings, barns, dove- 
houfes, ftables, yards, gardens, orchards, 
lights, eafements, ways, waters, watercourfes, 
commons, commodities, privileges, emolu- 
ments, advantages, hereditaments, and appur- 
tenances whatloever, to the faid melfuages 
or tenements, lands, hereditaments, and pre- 
milfes, belonging or in any wife appertaining, 
or accepted, reputed, taken, or known, as 
part, parcel, or member thereof, or belonging 
to the lame, or any part thereof, and the re- 
verfion and reverfions, remainder and re- 
mainders, rents, ilfues, and profits of the laid 
premilfes, and of every part thereofj Co Jjahe 
ailt) to holt) the laid melfuages, lands, tene- 
ments, hereditaments, and all and lingular 
other the premilfes hereinbefore mentioned, 
or intended to be hereby bargained and fold, 
and every part and parcel thereofj with their 
and every of their rights, members, and ap- 
purtenances, unto the faid H. Howard and 
J. James, their executors, adminiftrators, 
and alfigns, from the day next before the day 
of the date of thefe prelents, for and during, 
and unto the full end and term of one whole 
year from thence next enfuing, and fully to be 

complete 
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complete and ended; yielding and paying 
therefore the yearly rent of one pepper-corn 
at die expiration of the faid term, if the fame 
fhall be lawfully demanded, to the intent 
and purpofo that by virtue of thefe prefents, 
and of the ftatute for transferring ufes into 
pofieflion, the faid H. Howard and J. James 
may be in the aftual pofieflion of the fame 
premifles, and thereby be enabled to accept 
and take a grant and releafe of the freehold, 
reverfion, and inheritance of the fame pre- 
mifles, and of every part and parcel thereof to 
the faid H. Howard and J. James, their 
heirs and afligns, to the ufes, and upon the 
trufts thereof to be declared by another in- 
denture of three parts, already prepared, and 
intended to be dated the day next after the 
day of the date hereof. In witnefs whereof 
the parties hereto their hands and feals have 
fet, the day and year firft above written. 


The Releafe in fee. 

3«twntl»W of three parts, made the 
day of ( to be dated the day after the 
day of the date of the bargain and Jale for a 
year,) &c. &c. HBtttotttl George Grofs, of 
in the county of Middlesex, 
elquire, of the firfl: part ; Henry Howard, of 
in the aforefaid county, gentle- 
man, of the fecond part; and John James, 
of the fame place, linen-draper (a truftee 
nominated by and on the behalf of the laid 
H. Howard) of the third part. 

» the 



Cdnfideration. 


• Vide fupii, 
376, refpedl- 
ing a receipt for 
the confidern- 
tu» money. 


( 496 ) 

the faid H. Howard hath contra&ed and 
agreed with the faid G. Grois for the abfo- 
lute purchafe of the meffuages or tenements, 
lands, and hereditaments hereinafter mention- 
ed to be hereby granted and releafed for the 
fum of £. 3000, of lawful money of Great 
Britain: tgt0 InDeitture touneftetfi. 

That in purfuance of the faid recited agree- 
ment, and in confideration of the fum of 
£. 3000, of lawful money of Great Britain, 
to the faid G. Grofs in hand well and truly 
paid, by the faid H. Howard, at or before 
the fealing and delivery of thefe prcfents, the 
payment and receipt of which faid fum of 
£. 3000 (being in full for the abfolute pur- 
chafe of the faid meffuages or tenements, 
and hereditaments hereinafter mentioned, and 
hereinafter granted and releafed, or exprefled 
or intended fo to be) he the faid George 
Grofs doth hereby acknowledge, and thereof 
and from the fame, and of and from every 
part thereof, doth acquit, releafe, and dis- 
charge the faid H. Howard, his heirs, exe- 
cutors, adminiftrators, and affigns, and every 
of them, for evei, by thefe prefents 1 ; and 
alfo for and in confideration of five ihiliings 
of like lawful money, (A) at the fame time 

to 


(A) It is ufual to make a truftee pay five 
or ten fhillings, or the like, which confidera- 
tion, without any particular declaration of the 
ufc, would of itfelf carry it to him : however, 

if 
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to the faid George Grofs in hand paid by 
the faid J. Jamgs (the receipt whereof is 
hereby acknowledged) he the faid G. Grofs 
at the requeft, and by the direftion and ap- 
pointment of the faid H. Howard (teftified by 
his being a party to, and fealing and deliver- 
ing thefe prefents) hath granted, bargained, Grant and «. 
fold, aliened, rcleafed, and confirmed, (B) leafe ’ 
and by thefe prefents both grant, bargain, 
foil, alien, releafo, and confirm unto the faid 
H. Howard and J. James (in their a&ual 
poffeffion now being, by virtue of a bargain 
and fale to them thereof made by the faid 

if the ufe is exprefsly limited to him after the 
habendum, then there is no neceflxty for any 
further confideration, as we have already 
feen. 

(B) The moft proper, and fignificant 
words for a releafo, are remife , releajt •, and 
quit claim, and are ufed by Littleton 1 : how- •* L*t. <"• 445- 
ever, there arc other words, which will an- 
fwer the purpofe of a releafo 6 . Therefore a >>co.Litt 264.1,. 
releafo may operate by the words grant, bar- 
gain. Jell, affign, and confirm, without either 
the words remije, releafie, or quit claim c . In- <= 1 vent. 78. 
deed the word grant alone may amount to a s. c!'“ d ’ * 6 * 
feoffment, grant, gift, leafe, releafo, confir- 
mation, or furrender d . < Co L ,tt. 3 ci.b. 

Kk 


G. Grofs 
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<j. Grofs for the term of one whole year, in 
confideration of five fhillings to him paid by 

*ar«a!n and faTe *ke ^ owar d an d J. James, in and 

fwayca". 1 "* * by one indenture, bearing date the day next 
before the day of the date hereof^ and by 
force of the ftatute made for transferring ufes 
into poffeflion) and to their heirs and affigns, 
all thofe the faid meffuages, lands, &e. (here 
the par (els Jhould be particularized) together 
with all the out-houfes, edifices, buildings, 
barns* dove-houfes, flables* yards, gardens, 
orchards, lights, eafements, ways, waters, 
watercourfes, commons* commodities, pri- 
vileges, emoluments, advantages, heredita- 
‘vwiefupra, ments, and appurtenances b whatfoever, to 
refpeOingiuch the faid meffuages or tenements, lands, here- 
thingsas are ditaments, and premiffes belonging, or in any 

appurtenant. . r 1 . K © ? _ j 

* wile appertaining, or accepted, reputed, 
taken, or known as part, parcel, or member 
thereof or of any part thereof, and .the re- 
verfion and reverfions, remainder and re- 

* Supra, 455. mainders c , yearly and other rents, iffues, and 

profits of all and Angular the faid premifles, 
and alfo all the eftate, right, title, intereft, 
ufe, truft, property, poffdfion, benefit, claim, 
and demand whatfoever, both at law and in 
equity, of him the faid G. Grofs, of, in, to, 
or out of the faid mefiiiages or tenements, 
lands, hereditaments, and premiffes hereby 
granted and releafed, or exprefled and in- 
tended fo to be, and every of them, together 
with true and attefted copies of all deeds, 
evidences, and writings comprized or men- 
tioned in the fchedule hereunder written, the 
firft of fuch copies to be made, written, and 

delivered 
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delivered by and at the cofts and charges of 
the faid G Grofs, but the fecond and all 
future copies thereof to be made, written, or 
taken at the reafonable requeft, cofts, and 
charges of the laid Id. Howard, his heirs or 
afligns j Ca hate mtb to ftolb the faid mef- 
fuages or tenements, lands, hereditaments, 
and premifles hereby granted and rejeafed, or 
mentioned and intended fo to be, and every 
part thereofj with the appurtenances, unto the 
laid H. Howard and J. James, their heirs 
and aftigns, (C) to the ufes, and to and for 

the 


(C) It is abfolutely neceffary to limit and 
afeertain the eftate, which the releafee is in- 
tended to take j for a releafe in this refpedt 
has the fame conftruftion as a feoffment : 
cnerefore;*if A. bargains and fells to J. S. 
for a year, and then releafes to him, without 
exprefling the releafe to be to him and bis 
heirs , or the heirs of his body, &c. J. S. can 
-in this cafe only take an eftate for life , for 
want of fufEcient words to convey to him 
the inheritance 6 . 

It may not be unacceptable in this place 
to offer a few obfervations on the different 
powers of the premifes and the habendum, 
when both limit diftinft eftates, and in fuch 
K k a limitation 


Habendum, 


lilt. f. 46^4 
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the intents and purpofes, and upon the trufts 
v hereinafter expreffed and declared of # and 

concerning 


limitation are both repugnant to and incon- 
fiftent with each other. The limitation of 
the eftate of the grantee (hould be the fame 
in the premifes aS in the habendum ; and it is 
the deviation from this rule, which has given 
rife to many nice diftin&ions refpe&ing their 
different operations. I fhall therefore endea- 
vour to point out a few rules, which we muft 
obferve in thofe cafes, where the premifes 
and the habendum differ in the limitation of 
the eftate of the grantee. 

* a'-** 

Firft, then, it may bejlesnied an-citabliftfed 
rule, that where there is no eftate exprefled 
in the premifes (in which cafe the law will 
adjudge the grantee to have an eftate for life 
by implication ) and there is an exprefs eftate 
limited by the habendum, there the habendum 
lhall controul the implied eftate created by 
tC0.Litt.183.*. the premifes f . Thus if lands or rent are 
granted to J. S; generally, habendum to him 
for years, or at will •, here, by die premifes 
J. S. takes an implied eftate for life, but the 
habendum abridges it into an exprefs eftate 

_ for 
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concerning the fame $ that is to fay, to tfjt 
life of fuch perfon or perfons, for fuch eftate 

and 


for years, or at will r . In fuch a cafe, if the * 8 Co. 154. b. 
habendum is void (and therefore no habendum) 
yet the implied eftate for life created by the 
premifes ftiall not hold good againft the ex- 
prejs eftate made by the habendum , though 
fuch exprejs eftate be altogether null and in- 
effedtual. Therefore, if lands are given to 
A. generally by the premifes, habendum after 
the death of the grantor to A, in fee, in tail, 
or for life, in this cafe the whole deed is 
void, for there can be no eftate of freehold 


ipo^j -o commence in futuro , and the implied 
eftate for life in mb' premifes cannot make it 
a grant to begin prefently in poffeflion\ c.Ve'i* 5 
But then if there is an exprejs eftate limited *55- 

* C10. Jac. 376. 

to A. for life, or in fee by the premifes 3 ha- 
lendum after the death of the grantor to A. 


for life or in fee, in this cafe the habendum is 


void, and A. {hall take a prefent eftate by 

the premifes 1 3 uv. 3™. 

C trter v. 

Madgwick. 

So it is a rule, that where there is an ex- L'!* pf. 4.° a * h ' 
prefs eftate limited in the premifes, and an mw.'m'i. pi. 
eftate is created by the habendum in abridge tli6 ' 

P 3 ment 



*8 Co. 56. b, 
2 Co 24. a. 


* Dvei, 272. 
p». 30 
Hob. X71. 


( 50* ) 

jtnd cftates, intereft and interefts, and to (ind 
for fuch intents and purpofes, and in fuch 

manner 


mcnt ofj inconfiftent with, and repugnant to 
the eftate limited in the premifes , in fuch cafe 
the premifes fhall be g„<od, and the habendum 
void. 1 hus if a man convevs lands to J. S. 
and his heirs, habendum to him for life, here 
J. S. has an efhte in fee by the premifes, >and 
the habendum is eniiidy void . So too if 
a man grants and afiigns all c f his term to A. 
habendum to him after the .death of the 
grantor; in this cafe the iiabmdum is wholly 
void, and the grantee {lull have the term 
immediately 1 : for when the grantor ddpoles 
of all his term exprefify In the premifes, he 
manifefts an intention of not rcftiving any 
part of it to hin.felf, which intention could 
not be effected, if the giantec’s intereft was tQ 
take place after the death of the grantor. 

However, we are to obferve, with relpedt 
to this laft rule, that whenever a ceremony 
pr formality is lequifite to the perfection or 
the eftate, limited in the premifes befides the 
delivery of the deed (fuch as livery of feifin), 
and no other ceremony is necellaiy to com- 
plex 
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manner and form, as he the faid H. Howard, 
by any deed or deeds, inftrument or inftru- 
ments in writing, to be fealed and delivered 
by him in prelence ofj and attefted by two 

or 


plete the eftate limited by the habendum 
than the mere delivery of the deed, in all 
foch cafes the habendum ftiall Hand, and the 
premifes be void. Thus if A. grants an 
eftate to B. and his heirs , habendum to B. 
for years, here the habendum ftiall abridge 
the eftate in fee given by the premifes into 
an eftate for years m . The reafon of this con- 
ftruftion is, becaufe by the delivery of the 
deed the eftate for years limited by the ha- 
bendum is perfected ; whereas there is ano- 
ther procds~(viz. Irfrt/ji offoifin) required to 
veft the eftate of freehold : fo that when B. 
has the eftate for years once veiled in him, 
no fulfequcnl ceremony can diveft it out of 
him. This evidently depends upon the ac- 
tual priority of the delivery of the deed to the 
livery of feifin : for if after the deed is deli- 
vered, livery of feifin is properly made, the 
livery and the feoffment will be reckoned as 
one entire aft, and have relation to the deli- 
very of the deed, as being all executed at one 
and the fame time The fame conftruftion 
K k 4 perhaps 


2 CO. 24 * ^ 


n a Co. 75. a, 
5 Co. 79. bp 
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or more credible witneffes, or by his laft 
will and teftament in writing, or any writ- 
ing in the nature of and purporting to 

be 


perhaps may be placed on a bargain and J 'ale . 
Thus if A. bargains and fells to B. and his 
heirs , habendum to him for years, here the uje 
of the term of years veils in B. by the mere 
delivery of the deed, but to complete the 
bargain and fale of the freehold another cere- 
mony is requifite, viz. an inrolment *. 
Therefore the inrolment in this cafe, like 
livery of feifin in the cafe of a feoffment, 
pomes too late to diveft the eftate for years 
veiled in B. by the delivery of the deed. 
But the reafons of this cpriff ru<ftjpf/’'do'‘not, 
I apprehend, apply ‘to the conveyance of 
lea/e and releafe ; for in the firft place the part 
of this conveyance, which is denominated the 
releafe, is not properly fuited to pafs a term 
of years : therefore if A. leafes to B. for one 
year, and then releafes to him for ten years, 
B. will indeed have an eftate for eleven years, 
but then his prior eftate for one year is not 
merged or conjumed by the accefllon of the 
greater eftate for ten years, but during the 
continuance of the one year he holds by vir- 
§ tue 
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be his lift will and teftament, or any codicil 
thereto, to be figned, fealed, and publifhed 

by 

tue of the firft leafe, and not of the releafe v : 
whereas, if in this cafe A. had releafed the 7'^’ £,* 
freehold or inheritance to B. the lefler eftate 

ther, Cro. JUib» 

would be drowned in the greater, as we have > 73 - 3<*> 3°J* 

° j Leon. 30J. 

already noticed. In the next place, if a man 3 *** 3*3* 
conveys by leafe and releafe to B. in fee , 
habendum^ to him for years , here, as the fee as 
well as the term of years may veft in B. by 
the mere delivery of the deed (for by this 
conveyance the ufe and poffeflion veft in the 
releafee without the ceremony either of livery 
of Jeifin , or inrolment)-, and as the law fays, 
that every g, uni -ft ill be taken moft Jlroiigly 
againft the grantor, B. then will have an 
eftate in fee by the premijes, and fat habendum 
wiH be void, according to the rule we have 
been juft obferving. So too upon the fame 
principle, if one grants a rent in ejfe> or a 
feignory to J. S. and his heirs > habendum to 
him for years, or for life , although in this 
cafe another ceremony was requifite befides 
the delivery of the deed, viz. attornment , yet 
as that ceremony was as neceffary upon the 
grant of a rent in ejfe, or a feignory to create 

aii 



( SoS ) 

by him, in the prefence of, and attefted by 
three or more credible witnefles, lhall diredt, 

1 limit. 


an eftate for years or for life, as an eftate in 
fee, the habendum in luch a cafe is void and 
1 2 Co. 24. 2. repugnant, and the premifes lhall ftand 

This rule, which we have mentioned, viz. 
that where the habendum is repugnant to, or 
inconfiftent with the exprefs eftate limited in 
the premifes , the habendum is entirely void, 
was evidently eftablifhed in favour of the 
grantee, and to the difadvantage of the gran- 
tor. Thus, in the cafe put above, where an 
eftate is given to A. and his heirs , habendum 
to him for life ; in this.^cafey- A -having an 
exprefs eftate in fee-fimple given to him by 
the premifes, the grantor is not permitted to 
take away that eftate by the habendum, which 
he has already parted with by the premifes , 
and thereby to abridge the limitation in fee 
to an eftate for life. But the reafons of the 
above rule fail, whenever the grantee’s inte- 
reft is enlarged by the habendum, even where 
there is an exprefs eftate limited to him by 
the premifes. Therefore what has been ad- 
vanced concerning this rule may be corrected 

with 
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Jimit, or appoint, and in default of) and until 
fuch direction, limitation, or appointment, 

Hr 


with this obfervation, that the habendum , when 
it is inconfiftent with, and repugnant to the 
premifes, can never abridge an exprefs eftate 
given by the latter to the grantee, whenever 
there is the fame ceremony required to per- 
fedt the eftate limited in the premifes, and 
that created by the habendum ; but that the 
habendum may enlarge the eftate limited in 
the premifes under fimilar circumftances. 
Thus if an eftate is granted to A .for life, ha- 
bendum to him in fee, here the fame for- 
mality being requifite to create both eftates, 
the habendum' lhall enlarge the eftate for life 
jhto an eftace in fee r , 

It is clear alfo, that the above dodlrine in 
favour of the grantee depends chiefly upon 
the inconfiftency and repugnancy of the ha- 
bendum. Thus, to put the fame-cafe again— 
an eftate is given to A. and his heirs, haben- 
dum to him for life i this habendum is totally 
yoid, and A. has a fee-fimple by the pre- 
mifes : for here the firft eftate is an eftate of 
inheritance, whilft the eftate by the habendum 
3 is 


CoJUttd994» 
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/ 

to tjjt lift of the faid H. Howard and J. 
James, and the heirs and affigns of the laid 

J. James 


is only an eftate for life : the habendum there- 
fore is quite inconfiftent with, and repugnant 
to the premifes. But though the grantor is 
not allowed entirely to alter the eftate of the 
grantee, yet he is fuffered to qualify it, if there 
be no inconfiftency in fo doing. Therefore, 
if a man grants lands to another and bis 
heirs , habendum to him and the heirs of his 
body, in fuch a cafe the habendum qualifies 
the premifes, and the grantee has an ejlate 
a. fail w ith a fee-fimple expeftant thereon*: 

Cro.Jac. 4/6. / x 

sed contra, as to for the word heirs is an extenfive word, and 
tam thereon, may relate to heirs fpecial, as well as general, 
«co.’ij4. 7 b. and the grantor by the habendum lignifies 

fitoor, 16. D D 

what heirs he intended to defcribe. Upon 
the fame principle, if a conveyance is made 
to A. and his heirs, habendum to him during 
the lives of B. C. and D. here the word heirs 
in the premifes is as applicable to a defcendi- 
ble eftate of freehold, as to a fee-Jimple, and 
therefore the habendum explains the pre- 
mifes, and gives the grantee an eftate of free- 
hold defcendible to his heirs during the lives 
* T. Jones, 4. of B. C. and D. * So too if lands are 

granted 
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J. James for ever, in trulf neverthelefs, as 
to the eftate and intereft fo hereby limited in 

ufe 


granted to A. and the heirs of his body, haben- 
dum to him in fee , A. has by the premiles 
an eftate tail, and by the habendum a fee- 
limple expeftant thereon v . 

The habendum is lometimcs ufed to explain 
the nature of the eftates, which the grantees 
are intended to take. Thus if a feoffment 
be made to A. and B. of twenty acres, haben- 
dum as to the one moiety to A. habendum 
as to die other moiety to B. ; here by the 
premifes A. and B. have a joint eftate, and 
by the habendum they are tenants in common , 
and yet the habendum is good w : for the 
habendum is not repugnant to tiie premifes, 
becaule it makes no divilion of that undivided 
pojfejfton, which is given by the latter. How- 
ever, if the premifes limit twenty acres to 
A. and B. ; and the habendum exprefsly 
gives ten acres to A. and the other ten acres 
to B. the habendum is entirely void ; for ft 
makes an exprefs divilion of the acres, which 
is inconliftent with the undivided poilellion 
limited by the premifes \ 


r 8 Co. 154. fc* 


w Co L1tt.iS3.fc. 
190. b. 


* x P. W. if. 


So 
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tile to the faid J. James, his heirs and affigns, 
for and for the only benefit of the faid H. 
Howard, his heirs and afligns for ever, and 
to be conveyed and dilpoled of from time 
to time as he the faid H. Howard, his heirs 
or afligns, lhall diredt or appoint, and to, for, 
and upon no other ufe, truft, intent, or 


So too if a leafe be made to two, haben- 
dum to the one for life, remainder to the 
r a Co. 55. b. other for life, this habendum is good 7 . But 

C0.Lltt.183 a.b. . 

sR0U.ab.65. then the habendum, when it explains the 
nature of the grant, and the manner of fuc- 
ceffion, fhould be very clear in fuch explana- 
tion: for where there was a grant to A. 
habendum to him, B. and C. pro termino vita 
eorum , et alterius eorum Jucceffive, diutius vi- 
ventium , the habendum was held to be void : 
for neither B. nor C. could take any thing as 
lefiees in poficflion, becaufe they were not 
parties to the deed, nor were they named in 
the premifes j nor could they take jointly by 
way of remainder, becaufe the limitation was 
to them Jucceffive neither could they take in 
fucceffion , becaufe it did not appear who Ihould 

*HoM«3. take firft \ 

YTindfmoro v» 

Sfcfoftits 


purpofe 
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purpofe whatfocver (D) : ^nJJ.the faid G. 

Grofs for himfelf, his heirs, executors, and covenant am 
adminiftrators, doth hereby covenant, pro- * h « Grantor * 
mife, and agree to and with the faid H. “ 
Howard and J. James, their heirs and a£- 
figns, and to and with each and every of 
them, in manner following, (that is to fay) 

That for and notwithftanding any aft, deed, 

matter. 


(D) A woman cannot claim her dower 
out of a truft eftate*, nor out of fuch lands * Supra, *50. 
as her hu/band holds jointly with another b . k tut. f, 4* 

As a mode to prevent dower,. it is fome- 
times the praftice to limit the eftate to fuch 
■ufes as a perfon lhall appoint, and in the 
mean time, and until he makes an appoint- 
ment, to the ufe of hirnfelf and his heirs ; in 
this cafe, the perfon to whom the power is 
referved has a qualified and determinable 
fee, until he exercifes the pow.er of appoint- 
ment; and if he dies without appoi nting 
any ufes under the power (whereby the ex - 
ercife of it becomes impoflible) his wife is 
clearly entided to her dower out of liich fee. 

But if he exercifes this power of appoint- 
ment, a new ufe fprings up to the appointee/ 
which ufe takes precedence of all the ufes 

limited 



note*. 

Co'Idtt. 226. a* 


( 5 ** ) 

matter, or thing whatfoever, made, done, ex- 
ecuted, committed, occafioned, or fuffered. 
by him the faid G. Groff, or any of his an- 
ceftors, to the contrary, he the faid G. Groff 
is, at the time of the fealing and delivery of 
thefe prefents, lawfully, rightfully, and ab- 
fblutely feifed of and in, and well and 
fufficiendy entitled to the faid melfuages or 

tenements. 


limited in default of the appointment, and of 
courfe it bars the right of the wife to her 
dower; becaufe when the ufe is vefted in 
die appointee, it has the fame effeft as if 
it had been, originally limited to him by the 
firft deed, and not by the power. In this 
cafe it muft be obferved, that, as the exift- 
ence of the power is the only thing which 
can prevent the wife from claiming her 
dower, -and, as a power of appointment is 
liable to be fufpended and deftroyed, there 
muft, in fuch a cafe, be always a poflibility 
of danger in accepting of a tide which whol- 
ly depends upon it 

Mr. Butler, in his very learned annota- 
tions on Coke upon Littleton, has exprefied 
himfelf fo fully on the different manners of 
preventing dower, that any further inveftiga- 

tion 
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tenements, lands, hereditaments, and pit* 
miffes hereby granted and releafed, or in- 
tended or exprefied fo to be, with the ap- 
purtenances, of and in a good, fure, perfect, 
lawful, abfolute, and indefeafible eftate of 
inheritance in fee fimple, without any man- 
ner of condition, contingent provifo, power 
of revocation b , or limitation of any new or b Vid«*7.EU*. 

/ c 4 f. 5 

Other VulealfoHM. 

Shep. T, 6i,6t p 

— 63. 

tion of that fubjedt feems almoft unnedeffary. 

He obferves in one of his notes b , that the b c<> Lict. under 
modes of limiting an eftate to the purchafer fol ‘ 38, ' b ’ 
and his truftee, and the heirs of the truftee, 
but in truft for the purchafer, or immediately 
to the truftee and his heirs, in truft for the 
purchafer and his heirs, are objectionable, 
becaufe they keep the legal fee from the 
purchafer, and fubjeft Him to the inconve* 
vience of its becoming vetted in infants, 
married women, and perfons reliding at a 
diftance, or of its efcheating to the crown 
in default of heirs of the truftee ; or becaufe 
the truft eftate may be confidered to pafs in Videfupra^s*. 
the general devife of the truftee’s will, and 
thereby become fettled at law to ufes in 
ftridfc fettlement, and therefore not to be re- 
gained but by fine or recovery, and until 
the exiftence of a tenant in tail, not be 
L l regained 



That he has full 
power to fell. 


( 5H ) 

other ufe or ufes, or any other matter, re- 
ftfaint, caufe, or thing whatfoever, to alter, 
change, charge, revoke, make void, leflen, 
incumber, or determine the lame, ant) that 
for and notwithftanding any fuch ad, matter, 
or thing as aforefaid, he the faid G. Grofs 
hath in himfelf good right, full power, and 
lawful and abfolute authority to grant, bar- 
gain. 


regained without the aid of parliament. To 
prevent thefe inconveniences attending the 
legal fee outftanding in a truftee, Mr. But- 
ler has properly fuggefted, that the eftate 
lhould be firft limited to fuch ufes as the 
purchafer fhall appoint, and, for want of fuch 
appointment, to the ufe of a truftee, his 
heirs and affigns, during the life of the pur- 
chafer, in truft for him, and fubjed thereto to 
the ufe of the purchafer, his heirs and affigns. 
By this means the wife will be barred of her 
dower ; the purchafer have the abiolute 
command of the legal eftate in fee during his 
life by virtue of the power ; and at his death 
the ufe will veil in his heir. 

To prevent the eftate of the truftee in the 
above inftance from veiling in an infant 
heir, feme covert , &c. Mr. Butler further 

obferves. 
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gain, fell, alien, releafe, convey, and aflure 
the faid meffuages or tenements, lands, he* 
reditaments, and premises, hereby granted 
and releafed, or exprefied and intended fo 
to be, and every part thereof, with the ap- 
purtenances, unto the faid H. Howard and 
J. James, their heirs and affigns, to the ufes, 
and to and for the intents and purpofes, and 

upon 


obferves, that the eftate of the truftee may 
be limited to the truftee, his executors, admu 
niftrators , and affigns, during the life of the 
purchafer. This will not prevent its being an 
eftate of freehold in the hands of the execu- 
tor or adminiftrator *. 

In confequence of the principle laid down 
in the cafe of Duncomb V. D uncomb d , Mr. 
Fearne has propofed another mode of pre- 
venting dower’s attaching upon purchafed 
lands *. For this purpofe the lands may be 
limited to fuch ufes as the purchafer Ihall 
appoint, and in default of appointment,, to 
the ufe of him and his afligns during bis life', 
and from and after the determination of that 
eftate, by any means in his life-time, to the 
ufe of feme perfon and his heirs during the 
natural life of the purchafer, in truft for him 
Liz and 


c Vide index to 
the note* of Go* 
Litt. 

Alfo 3 Atk»46d* 


d 3 ***• 437 * 


e Vide note to 
i Fcune, 509* 
edit 4th. 



That the gran* 
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upon the trufts hereinbefore exprefied and 
declared of and concerning the fame, accord- 
ing to the true intent and meaning of thefe 
prefents ; anti alfo that the laid' meffuages 
or tenements, lands, hereditaments, and pre- 
mises, hereby granted and releafed, or ex- 
prefied and intended fo to be, and every part 
thereof, with the appurtenances, lhall from time 


and his affigns j and from and alter the de- 
termination of the eftate fo limited to the 
ufe of the faid truftee and his heirs, to the 
ufe of the purchafer, his heirs and al&gns, 
for ever. Here the intervening eftate to the 
truftee will defeat the right of the purchafcr’s 
wife to dower, according to the determina- 
tion in the faid cafe • of Duncomb v. Dun- 
comb; and the whole eftate will be com- 
pletely in the purcKafer’s power, without any 
recourfe to die truftee. 

Sometimes an eftate is limited to a 
truftee, and the purchafer, and their heirs; 
but as to the eftate of the truftee and his heirs 
in truft for the purchafer and his heirs: but 
this mode expofes the purchafer to the chance 
of the truftee’s dying in his life-time; in 
which cafe the wife's right to dower would 
attach upon the eftate f . » 

to 
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totime, and at all times hereafter, remain, coin 
tinue, and be unto the faid H. Howard and 
jf. James, their heirs and alligns, to the ufes, 
and to and for the intents and purpofes, and 
upon the trufts hereinbefore exprefled and 
declared of and ■concerning the fame, and 
ihall and may be peaceably and quietly had, 
held, and enjoyed, and the rents, ififues, and 
profits thereof, and of every part thereof, 
from Midfummer Day now laft paft, received 
and taken accordingly, without any let, fuit, 
trouble, denial, evi&ion, ejection, interrup- 
tion, or difturbance of, from, or by the laid 
G. Grofs or his heirs, or by any other perfon 
or perfons lawfully or equitably claiming or 
to claim by, from, through, under, or in 
truft for him or them, or by, from, through, 
or under any of his anceftors ; nttO that the 
faid mefluages or tenements, lands, heredita- 
ments, and premifles, are free and clear, and 
freely and clearly acquitted, exonerated, and 
difeharged, or otherwife, by him the faid G. 
Grofs, his heirs, executors, and adminiftra- 
tors, well and fufficiently faved, defended, 
kept harmlels, and indemnified of, from, and 
againft all and all manner of former and 
other gifts, grants, bargains, fales, leafes, 
mortgages, jointures, dowers, and all right 
and title of dower, ufes, trufts, wills, intails, 
ftatutes merchant and of the ftaple, recog- 
nizances, judgments, extents, executions, an- 
nuities, legacies, payments, rents and arrears 
of rent, forfeitures, re-entries, caufe and 
caufes of forfeiture and re-entry, and o£ 
from, and againft all and lingular other 
L 1 3 eftates 


That the land* 
are free from 

incumbrances* 

* 



* Note, when a 
pci fo 1 1 onve) s 
to a purctnfer 
' an eftate, which 
he has by dejet rtf, 
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him to covenant 
not only ag unit 
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luchpuoi cove- 
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t 3 Lev. 46. 
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eftates, titles, troubles, charges, and incum- 
brances whatfoever, had, made, done, com- ' 
mhted, executed, occafioned, or fullered by 
him the faid G. Grofs, or by any other per- 
fon or perfons lawfully or equitably claiming 
or to claim by, from, through, under, or in truft 
for him, or by, from, through, or under any 
of his anceftors 1 (except the now refidue of a 
term of 1000 years hereinafter mentioned, 
and except &c. &c.) (E). fltto tnottober, 

that 


(E) The grantor covenants, ift, That 
notwithftanding any adt by him or his an- 
ceftors, he is feifed in fee. adly. That not- 
withftanding any fuch adt, he has a good 
right to grant, &c, ^dly, That the grantee 
may peaceably enjoy the premiffes without 
any interruption, &c. by the grantor, or by 
any other perfon or perfons claiming by or 
unde*- him or his anceftors, 4thly, That 
the piemiffes are free from incumbrances, 
&c. occafioned by him. Or any claiming un- 
der him, or his anceftors. All of thefe are 
diftinSty and different covenants, and do not 
form one entire fentejice. 

In the cafe of Nervin v. Muns *, a 
grantor covenanted, ift, That notwithftand- 
jng apy adt done by him to the contrary, he 
3 was 



( 5>9 ) 

that he the faid G. Grofs and his heirs, and 
all and every other perfon or perfons, having, 
or lawfully or equitably, or who fhall or 
may have, or lawfully or equitably claim any 
eftate,- right, tide, truft, or intereft of, in, to, 
or out of die faid meffuages or tenements, 
lands, hereditaments, and premifles hereby 
granted and releafed, or exprelfed and in- 
tended 


was feifed in fee-fimple, &c. 2dly, That he 
had a good power and lawful authority to 
fell, ^dly. That the lands were free from 
any incumbrances made by him or his 
grandfather. 4 thly, That the grantee ihould 
enjoy againft all perfons claiming under him, 
his father, or his grandfather. The queftion 
was, whether the words in the firft covenant, 
■notvntbfiandmg any aft done by him, extended 
to the fecotid covenant ? For if they did, then 
there was no breach of covenant. It was 
admitted by the whole court, that all thefe 
covenants were feveral and diJlinSl ; and three 
of the judges held, againft the opinion of 
North, C. J. that though thefe covenants 
were diJiinSl , yet the two firft were fynony- 
mous and of the fame nature, for if a man 
was feifed in fee, he certainly had a good 
right and foil power to fell ; and it could 
LI 4 not 


Covenant for 
fuither affu. 
ranee. 
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tended fo to be, or any part thereof by, from, 
through, under, or in truft for him or them, 
or by, from, through, or under any of his 
anfceftors, from time to time, and at all times 
or time hereafter, upon every reafoaable re- 
queft, and at the proper cofts and charges in 
the law of the laid H. Howard, his heirs 
and afiigns, or of the fajd J. James, his heirs 

or 


not be intended, that when the grantor co- 
venanted agalnfl: his own adts, that he lhould 
immediately after, by a covenant of the fame 
nature, covenant againft the ails of the whole 
■world. 

Upon the authority of this cafe then we 
may venture to lay* it down as a rule, that 
where two covenants are fynonymous, though 
at the feme time Jevcral and diJlinEl, the re- 
ftridtive words at the beginning or end of the 
firft covenant will extend to the Jectmd. It is 
however very clear, that where covenants are 
dijiinft and feveral t and at the feme time are 
of different natures , and concern different 
things , there reftridtive words in one covenant 
will not qualify or reftrain the generality of the 
pther. This point is clearly explained in the 

cafe 
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or affigns, make, do, acknowledge, levy, 
fuffer, execute, or caufe or procure to be 
piade, done, acknowledged, levied, fuffered, 
and executed, all and every fuch farther law* 
ful and reafonable ads, deeds, and things, 
devices, and conveyances, and affurances in 
the law whatfoever, for the further, better, 
more perfedtly and abfolutely granting, re- 
leasing. 


cafe of Gainsford v. Griffith h , where a leflbr h i Saumi. 4 
covenanted that the leafe in queftion was a iSM. ^**** 
good, ceitain, and indefeafible leafe in the 
law, and lhould fo remain for the refidue of 
the term j and that the leffee fhould quietly 
and peaceably enjoy and hold the premiffes 
during the term, without the lawful let, fuit, 
trouble, or interruption of the leflor, his exe- 
cutors or adminiftratorsj and that the leflfec 
Should be faved harmlefs, and indemnified 
from all incumbrances, made, committed, 
fuffered, or done by the lejjor : the queftion 
was, whether the reftridtive words at the end 
of the laft covenant qualified and explained 
the firft ? and it was held, that they were dif- 
tindt fentences, and of different natures ; and 
therefore the words at the end of the laft fen- 
tence, which qualified the covenant againft 
incumbrances to fuch incumbrances as were 

committed 



*C to. Car. 106. 
Cray (oid v* 
Cray ford. 


*Cro. Cor. 495. 
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leafing, conveying, alluring, and confirming; 
the faid meffuages or tenements, lands, he- 
reditaments, and premises hereby granted 
and releafed, or expreffed and intended fo 
to be, and every part thereof with the ap- 
purtenances, unto the faid H. Howard and 
j. James, their heirs and affigns, to the ufes, 
and to and for the intents and purpofes, and 

upon 


committed by the leffor, could not extend to 
the former covenant} that the leafe was a good 
indefeaiible leafe, &c. 

So r , where a man covenanted that he was 
feifed of a certain manor in fee, notwith- 
flanding any aft done by him or any of his 
anceftors } and that no reverfion or remain- 
der was in the king or any other; and that 
the faid manor was of the annual value of 
£. 300 per annum : it was held, that theft; 
covenants were abfolute and diftinft, and that 
the reftriftive words in the firft covenant could 
not qualify the laft fentence refpefting the va- 
lue. The fame point was determined in the 
cafe of Hughes v. Bennet k . 

However, where feveral fentences make 
^ut one entire covenant, there reftriftive 

words 
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«pon the truft hereinbefore exp relied and 
'declared of and concerning die fame, or 
otherwife as he the faid H. Howard, Ms 
heirs or ailigns, (hall direft or appoint, be 
the fame by fine, feoffment, common recovery, 
deed enrolled or not enrolled, or any other 
matter of record or not of record, or other- 
wife howloever, as by the faid H. Howard 

and 


words in one fentence may be extended to, 
and qualify the other fentence9, provided the 
fenfe will admit of it. Thus*, where a 
termor affigned his term, and covenanted 
that he had not made any grant, or done any 
thing, by means whereof the grant or aflign- 
ment could in any manner be impaired, hin- 
dered, or fruftrated, hut that the afiignee 
Ihould enjoy without any impediment or 
difturbance by him or any other perjon : it was 
held, that this was but one fentence, and that 
the exprefs reftriftivc words in the beginning 
of the covenant reftrained and qualified the 
generality of the fubfequent words, by any other 
ferjan, 

Jn the cafe of Trenchard v. Holkins ”, a 
grantor covenanted that he was feifed in fee, and 
that he had a good and lawful authority to fell, 
md that there was no reverfion or remainder 

in 


1 Dyer, 2404.%. 
pi. 43. 

Vide Gervis tr* 
rc.Kle,Cro.Eli$ t 

6,j. 


"* Lift. Rep. 6» 
to 69. 203 to 
2X1. 
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♦ 1 Sid. 328. 
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4 1 Sauna. 62. 
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and J. James, their heirs or affigns, either 
or any of them, or their or any of their 
counfel learned in the law, lhall be reasona- 
bly advifed, or devifed and required, fb as 
no fiich further aiTurance or affurances con- 
tain or imply any further or other warranty 
or covenant than againft the perfon or per- 
fon$ who lhall be required to make and ex- 
ecute 


in the crown mtwitbjianding any a£l done by 
him. The queftion was, whether thefe laft 
reftridtive words explained the preceding 
covenants, that he was feifed in fee, &c. ? It 
was determined in the common pleas, that 
thefe were three diftindt and feveral cove- 
nants, and therefore the reftridtive words in 
the laft fentence could not extend to the firft. 
But, upon a writ of error in the king’s bench, 
this judgment was reverfed ", though that re- 
verfal was never entered °. The opinion of 
the court of king’s bench, that the three Sen- 
tences in the above cafe made but one entire 
covenant, Seems to be over-ruled by the la- 
ter decifion in the before-cited cafe of Nerviu 
v. Muns p . 

It was laid down as a rule in the cafe of 
Gainsforth v. Griffith ’, that a general ex- 

fre/i 
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ecute the fame, and his, her, or their re- 
fpe&ive heirs, executors, and adminiftrators 
afts and deeds only, and To as the perfon or 
perions who fhall be required to make and 
execute any fuch further affurance or affu- 
rances be not compelled or compellable, for 
the making or doing thereof, to go or travel 
from his, her, or their then relpeftive dwel- 
ling 


prcjs covenant cannot be altered or qualified 
by another exprefs fubfequent covenant, un- 
ids fuch fubfequent covenant is conftrued to 
be a part of the former covenant, and both 
of* them be reckoned as one entire fentence. 
However, in fome cafes, an exprejs fubfe- 
quent covenant may qualify and reftrain the 
operation of a preceding implied covenant. 
Thus, any exprefs covenant on the part of a 
grantor will qualify the generality of the im- 
plied covenant or warranty produced by the 
word grant , when that word is ufed to pafs a 
chattel intereft •, for it feems, with refpe& to a 
freehold or inheritance , that that word does not 
import any warranty or implied covenant'. 
It muft be obferved, that, in grants of eftates 
of freeholdy the word give creates an implied 
warranty, the generality of which implied 
warranty cannot be controuled by any ex- 


r Butl. note t« 
Co. Litt. 384. a. 
Vaiigh. 126. 

4 Co, 80. b. 
Nuke's cafe* 
Perk. f. 224* 
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ling or dwellings, or ufual place or places of 
abode or refidence \ &nb toljtteasi, by in- 
denture of alignment, bearing date on or 
about the day of this prefent month 

of and made or exprefled to be 

made between A. Andrews, of of 

the firft part, B. Bell, of of the 

fecond part, the faid G. Grofs of the third 
part, C. Cafey, of elquire, of 

the fourth part, and D. Davy of the fifth 
part, a certain term of 1000 years devifed, 
limited, or created of and in the faid herein- 
before mentioned premifles, and divers other 
hereditaments in and by the laft will of the 
late T. Grofs (the late father of the laid G. 
Grois), and fuch of the faid hereditaments 
and premifles comprized in the faid term 
as are hereinbefore granted and releafed, 
or exprefled or intended lb to be, were and 
now ftand afligned to the faid C. Cafey, his 
executors, adminiftrators, and afligns, jn truft 
for the faid G. Grofs, his heirs and afligns, or 
liich purchafer or purchafers, or other perfon 
or perlons, to whom the fame feveral here- 

prefs covenant ; and if there be fuch implied 
warranty, and allb an exprefs covenant, the 
grantee may uie which of them he pleaies % 
So, if a man makes a leafe for years, render- 
ing rent, and adds an exprefs warranty, here 
the exprefs warranty does not take away the 
warranty in law, for the lefiee has his eleftion 
to vouch by force of either of them 1 , 

djtaments. 
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ditaments, or the freehold, reverfion, and in- 
heritance thereof, are, or from time to time 
Ihould be conveyed or afliired, and to be 
afligned, furrendered, or otherwife difpofed 
of, as he or they refpe<5tively, or his or their 
refpe&ive heirs or affigns, Ihould, as to 
their lefpedtive parts of the fame premifles, 
direft or appoint, and in the mean time tn 
trutt to attend the inheritance of the *fame 
premifles, as by the faid indenture (reference 
being thereunto had) will more fully appear: 

tlu0 tnht'.iturc further tmtmffetb, 
and for the confiderations hereinbefore ex- 
prefied it is hereby declared and agreed, by 
and between all the faid parties to thefe 
piefcnts, and particularly the faid G. Grofs, 
for himfelf, his heirs, executors, and adminif- 
trators, doth hereby declare and direct. That 
the faid C. Cafey fhall and do from hence- 
fbrdi ftand poflefied of and interefted in the 
laid meffuages or tenements, lands, heredita- 
ments, and premifles, hereby granted and re- 
leafed, or mentioned and intended fo to be, 
or all fuch part or parts thereof as are or 
were afligned to him by the faid recited in- 
den tu'c, with the appurtenances, for all the 
nowrefidue of the fame term, tti truff for the 
faid H. Howard, his heirs and afligns, and ro 
aflign, furrender, and difpofe of the fame from 
time to time, as they fhall direft'or appoint, 
and in the mean time, and fubje<fl thereto, m 
ttttft to attend, wait upon, and go along with 
the freehold, reverfion, and inheritance of 
the fame premifles hereby granted and re- 
leafed, or expieffed and intended fo to be, in 

order 
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order to proteft and preferve the lame front 
all mefne charges and incumbrances (if any 
fuch there be). (F) 3 n& tohtttflg the leve- 
ral tide deeds and writings relating to the 
faid hereditaments and premifles do concern 
the title not only of all the faid eftates and 
hereditaments hereby granted and releafed, 
or exprefled and intended fo to be, but alfo of 
divers other eftates and hereditaments, of or 
belonging to the faid G. Grofs, fituate and 
being in the faid county of Middlefex, and 
in other counties in England} ailb therefore it 
hath been agreed, that the fame feveral deeds, 
evidences, and writings, in the lchedule here- 
under written mentioned and particularized, 
lhould remain in the cuftody and pofleflion 
of him the faid G. Grofs, his heirs and 
afligns, upon his entering into covenants to 
and with the faid H. Howard and J. James, 
to produce the fame evidences, deeds, and 
writings, and to make, or permit copies to be 
made thereof when thereunto required, in 
order to evidence and fupport their refpeftive 
titles thereto : £ttb therefore this! Itt&etmire 
further iwtneffeth> That in purluance of the 
faid laft-mentioned agreement as to the here- 
by releafed premifles, and for the confidera- 
tion hereinbefore exprefled, he the laid G. 


(F) With relpedt to the utility of terms 
to attend the inheritance, I lhall refer to Mr. 
Butler’s note to Coke upon Littleton, under 
fol. 292. b. 293. a. b. 294. a. b. 


Grofs, 
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Grofs for himfelfi his heirs, executors, and 
adminiftrators, Uotlj hereby further covenant, 
pro mile, and agree, to and with the laid H. 
Howard, and J. James, their heirs and 
afligns, and to and with each and every of 
them, that he the laid G. Grofs, his heirs, 
executors, adminiftrators, or aftigns lhall and 
will from time to time, and at all or any 
times or time hereafter, upon every reafon- 
able requeft, and notice thereof in writing, 
for that purpole given to him the laid G. 
Grofs, his heirs, executors, adminiftrators, or 
afligns, or lome, or one of them, by the laid 
H. Howard, and J. James, their heirs or 
afligns, or either, or any of them, at the cofts 
and charges of the perlon or perlons requir- 
ing, or dtiiring the fame, produce and Ihew 
forth, or caufe to be produced and Ihewn 
forth to them, tjr either, or any of them, or 
to foch perlon or peifons, as they, or any of 
them, lhall dire£l, delii e, or require, or at any 
trial, hearing, or examination in any court of 
law or equity, or other judicature, or upon 
the execution of any commiflion in England, 
or elfewhere as occalion lhall be, or require, 
the leveral deeds, evidences, and writings o£ 
or relating to, or concerning the title of the 
faid mefluages or tenements, lands, heredita- 
ments, and premifies hereby granted, and 
releafed, or exprefled and intended lb to be, 
mentioned in the fchedule thereof heieunder 
•written, or hereunto annexed, and every or 
any of them, and make, and deliver, or caufe 
and procure, or permit and fuffer, copies to be 
taken thereof for the manifeftation, defence, 

M m and 
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and fuppoit of the eftate, right, title, intereflr, 
property, or pofleffion of the faid H. Howard, 
and J. James, their heirs and afligns, or 
either of them, of, in, or to, all or any part 
of the faid melfuages, or tenements, lands, 
hereditaments, and premifles hereby granted, 
and releafed, or exprefied, and intended fo to 
be, with the appurtenances, unlefs the faid 
G. Grofs, his heirs, executors, adminiftrators, 
or affigns (hall be prevented, or hindered from 
fo doing by cafualties, or fire, or other inevi- 
table accidents. In witnefs, &c. 


Aw 



I «* > 


An APPOINTMENT. 


W E muft diftinguifh between the tech- 
nical meaning of an appointment, and 
a declaration of a ufe. The latter is that ori- 
ginal difpofition of the ufe by the exprefs 
confent of the parties, which prevents its fol- 
lowing any implied defignation, which the 
rules of the law might otherwife prefcribe : 
but the true import of the former feems to 
be, where a p erfon makes a conveyance to 
fuch ufes as the appointor fhall by any future 
deed, &c. direft and appoint, and in default 
of, and until fuch appointment to the ufe of 
fiich and luch particular perfbns; or it is, 
where ufes are firft limited on the convey- 
ance, and then a power is referved to fbme 
particular perfon to limit other ufes ; fuch 
are the powers of leafing, making jointures, 
felling, exchanging, and charging. Confi- 
dering an appointment as taking effect in 

M m a either 
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either of thofe fenfes, I fhall make a few gene- 
ral obfervations on its nature and operation. 


• Butl. note. 
Co. Litt. under 
fol. 276. b. 


As a power of appointment is but the In 
mitation of a ufe, it follows that it cannot be 
confidered as an independent conveyance of 
the pofiefiion or eftate. Therefore, if a per- 
fon, in purfuance of a power of appointment, 
limits an eftate to A. to the ufe of B. here as 
the ufe is firft limited to A. that ufe can only 
be executed by the ftatute, and confequently 
the ufe limited to B. is void as a ufe, upon 
the principle that no ufe can be limited upon 
a ufe j but this limitation to B. is good as a 
tru.fi '■ 


With refpeft to this obfervation, we muft 
make a diftinftion, where, fubjeft to the exe- 
cution of the power, the whole legal fee is 
vefted in the perfen or perfons, to whom 
fuch power is referved, aiid where the power 
of appointment is limited to oneV who has not 
the legal fee fubjedt thereto: for in the 
former cafe it feems, that the perion to 
whom it is given, may either make a difpo- 
fition of the ufe by'virtue of the power, or 
he may make a conveyance or devife of the 
^ " land 
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land irfelf, as being the legal owner thereof 
Thus if A. makes a feoffment, levies a fine* 
fuffers a recovery, or conveys by leafe and 
releafe to 8. and his heirs, to fuch ufes as At 
fhall by deed or will appoint, and in default 
of fuch appointment, to the ufe of A. in fee 
(or indeed th$ ufe would refult to the feoffor, 

&c. until the appointment without any ex- 
prefs declaration) here A. may make an ap- 
pointment, or he may difpofe of the land as 
the legal poffeflbr \ In this cafe if the fe- £ ut * 
offor, &c. makes his will, and without re- 6 Co - »*• «• 

/ erring to or reciting the power, devifes the 

land generally, it takes effedt as a devife of 

the land itfelf, and not as a difpofition of the 

ufe c . Lord Coke, indeed, makes a diftindtion « ibid, 

between a feoffment to fuch ufes as the feoffor 

fhall by his lafi will appoint , and to the ufe of 

the feoffor’s lafi will j for with refpedt to the 

latter he fays, that if the feoffor makes his 

will with reference to the power, yet it fhall 

take effeft by virtue of the devife, and not as 

a limitation of the ufe d . d Har. Co. tie, 

ii2. a. notfefcf 

Mqor, 180. 

However, if a power of appointment is re- 
ferved to a perfbn, who is not the legal owner 
of the fee, he can only make a limitation 
of the ufe in purfuance of the power, and 
Mm3 


can 



* Butl note, 

Co Litt. under 
lol. 276. b. 


f tP. W. 149. 
x Salk. 239. 
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can make no conveyance of the poffeffion, as 
having the legal eftate : fuch are the powers 
referved in marriage fettlements to feoffees, 
releafees, &c. to fell and exchange. In thefe 
cafes when the feoffees exercife the power, 
whatever words they make ufe of, whether 
grant, bargain , fell, &c. they <^ui only ope* 
rate as a limitation of the ufe *. When pow- 
ers are refeived to perfons of this defcription, 
if in the exercife of them they convey by 
leafe and releafe, bargain and fale, &c. or in 
other words, if they convey like owners of 
the land, rather than by virtue of the power, 
the conveyance {hall neverthelefs operate as 
a diipofition of the ufe under the power re- 
ferved to them. All this is explained in a 
very inftruftive argument of Mr. Peere 
Williams, in the cafe of Tomlinfon v. Digh- 
ton f . The cafe there was to this effeft ; A. 
deviled lands to B. for her life, with a power 
to difpofe of the fee to any of her children. 
B. conveyed by leafe and releafe to the ufe of 
heifelf for life, remainder to the ufe of her 
daught«*£. in tail, remainder to the ufe of 
W. in fee: the queftion was, whether this 
conveyance was a good execution of the 
power ? In this cafe B. was only the legal 
owner of a life eftate ; therefore the objection 

was. 
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was, that B. conveying by leafe and releafe in 
fee , fhewed, that Ihe intended to convey as 
owner of the eftate, and not as executing a 
power. But it was held, that the leafe and 
releafe. was an effeStual, though an improper 
execution of the power. 

There is a cafe, which may occafionally 
happen, wherein moft of the foregoing obfer- 
vations may be applied. Suppofe a reco- 
very to be fuffered to the ufe of A. for life, 
remainder to fuch ufes as A. and B. {hall 
jointly appoint, and for want of fuch’appoint- 
ment, to the ufe of B. in fee. Here A. has 
the legal eftate in him for life abjolutely , and 
the legal eftate or ufe is executed in B. in fee 
by the ftatute, fubjedt however to be defeat- 
ed, poftponed, and abridged by the execution 
of the power. Now as A. has an abfolute 
eftate for life, and B. the remainder in fee, 
fubjedt to the power, both of them by join- 
ing in a leafe and releafe without referring to 
or reciting the power, may, according to their 
relpedtive eftates, convey an eftate in fee to 
the releafee as legal owners of the land, and 
not by virtue of the power. But on the 
other hand, if they, reciting the power, and in 
exercfe thereof, convey by leafe and releafe to 
M m 4 C. in 
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»C. in fee, to the ufe of D. in fee, it feems by 
the better opinion, that this conveyance by 
leafe and releafe does not operate as an af- 
furance of the land itfelf, but merely as a li- 
mitation of the ufe in purfuance of the 
power; confequently the fubfequent limita- 
tion of the ufe to D. cannot be executed by 
the ftatute, upon the principle fb often cited, 
viz. that a ufe cannot be limited upon a ufe ; 
but D. takes an equitable fee. For in this 
cafe, when the parties recite the power, and 
in purfuance thereof make the conveyance, it 
fhewed; that they intended to limit the ufe in 
exercife of the power, and not to make an in- 
dependent conveyance, as owners of the land. 
The leafe and releafe in this cafe appears to 
have a very peculiar operation , for as it 
operates in the firft' place as an appointment , 
it previoufly transfers or veils the remainder 
of the ufe in fee after A.’s eftate for_life in C. 
and then the ftatute executes the poffeflion to 
him out of the original feifin of the reco- 
veror. Now though the leafe and releafe 
convey the legal eftate in fee in remainder to 
C. in purfuance and by virtue of the power, 
yet it alfo has another effect, for by force of 
its true and original operation, it conveys the 
legal eftate of A. for life, which is not fubjeH 

to 
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to the power. Therefore, when the life eftate, 
and the remainder in fee, are united in one 
and the fame perfon, the eftate for life, whi<j£ 
palled by the leafe and releafe, is merged and 
extinguilhed in the remainder in fee, which 
pafled to C. by way of limitation or appoint- 
ment of the life : by this means C. becomes 
feifed of the whole ufe or legal eftate in fee- 
fimple, which ufe or legal eftate can not be 
drawn from him by any fubfequent declara- 
tion of the ufe to D. 

By virtue of a power of appointment, a per- 
fon may, in a certain degree^ effectuate a re- 
mote limitation, which, if placed in the ori- 
ginal deed, would be confidered as tending 
to a perpetuity, and therefore void. Thus 
if there be a limitation to one for life, who at 
that time has no fon, with a general power 
referved to B. to limit the ufes in remainder 
to fuch and fuch perfons (without particu- 
larizing any let of perfons) as B. fhall ap- 
point i here upon the birth of a fon of the 
tenant for life, the ufe may be limited to filch 
firft fon for life t remainder to his firft and 
other fbns in ftriCt fetdement, notwithftand- 
ing the perfons to whom, the eftates are ap- 
pointed were not in exiftence at the time pf 

the 



8 But! note. 
Co. Litt. tint'cr 
lol< 381. 3 . b. 
Tide 

F ;binfon v. 
Hardcrtle, 
p Brown. Cha. 
Hep. 22. 


* 5 Brown. 
J'C. 59a. 
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the execution of the conveyance, m which 
the power is contained E . But if the power 
is reftrained to the particular ions of the tenant 
for life, it is void : therefore when the great 
duke of Marlborough gave a power to truf- 
tees by his will, on the birth of the fons of 
the tenants for life therein named, to revoke 
the ufes limited to thofe fons in tail , and to 
limit the ufes to fuch firft fons for life, re- 
mainder to the firft and other fons of foch 
firft fons feverally and fucceflively in tail 
male ; it was held, that this power, as tending 
to a perpetuity, was void h . 

It is generally true, that a ufe limited by 
virtue of a power of appointment, has rela- 
tion to the conveyance, wherein the power is 
contained. Therefore, if an eftate is limited 
to the ufe of fuel; and fuch perfons, as a pur- 
chafer fhall appoint, and in default of appoint- 
ment to the ufe of the purchafer and his heirs j 
now until the purchafer exercifes the power, 
he is feifed of a bafe and qualified fee, liable 
to be defeated by the execution of the power j 
and if he dies without making any appoint- 
ment, his wife will be clearly entitled to her 
dower ; but if he exercifes his power, then a 
tfeew ufe fpi ings up, which entirely defeats the 

interme- 
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intermediate ufe limited in default of the ap- 
pointment and of courfe deftroys the wife’s 
right to dower’. So if an eftatebe conveyed «Buti.no». 
to the ufe ot A. for life, with many remain- foLiulbli/Z* 
ders over, and a power is referved to A. to 3 * x ‘ fc ’ 
make leafes, or a jointure upon an after-taken 
wife, here when A. exercifes his power, it 
takes effect by way of limitation of a ufe, 
which entirely over-reaches and takes pre- 
cedence of the other ufes k . fc i p. w, hS. 

vultf z P. 

660. 

Upon the fame principle, if there be a li- 
mitation of a ufe to A. for life, and after his 
deceafe to fuch ufes as B. fhall appoint, who 
afterwards in A.’s lifetime appoints the ufe to 
the right heirs of A. ; in tliis cafe it feems, 
that the limitation of the ufe to the right heirs 
of A. by virtue of the appointment, unites 
with the life eftate of A. fo as to make the 
right heirs take by dejeent , and not by way of 
a contingent remainder ', becaufe the ufe, , V!dg F garne 
limited under the power, operates as a ufe 4* 

created by, and arifing under the original C0.Lut.199. . 
conveyance. In cafes like this,' care fhould 
be taken to appoint the ufe immediately to 
the right heirs j therefore, if the limitation be 
to A. for life, and after his deceafe to fuch 
ufes as B. fhall appoint, and B. makes an 
4 appointment 
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appointment to C. in fee, to the ufe of the 
right heirs of A. ; here the legal eftate or ufe 
is vetted in C. by the appointment, and the 
right heirs of A. take only an equitable eftate 
or truft j therefore, as the legal eftate for life 
of A. cannot incorporate with the equitable 
eftate limited to his right heirs, A. cannot 
take an eftate of inheritance , but merely a 
life eftate with a contingent remainder to his 
■vweiFeamt, right heirs m . Upon the fame principle and 
1 Eq.ab. 383. for the fame reafons, if an eftate is limited to 
s Vm. ab. 161. A. for life, remainder to truftees and their 
^ 15 ’ heirs (omitting the words, during the life 

of A.) to preferve contingent remainders, 
remainder to fuch ufes as B. fliall by deed 
or will appoint. Now in this cafe, the 
limitation to the truftees and their heirs, 
after the determination of A's. eftate for 
life, not being confined (as is ufual) to the 
lifetime of A. gives them the whole legal 
remainder in fee-fimple expeftant on the 
deceafe of A. and confequently if B. makes 
an appointment in purfuance of die power to 
the right heirs of A. this is not a limitation 
of a ufe executed by the ftatute, but merely 
truft or equitable eftate j of courfe the limi- 
tation to the right heirs of A. cannot incor- 
porate 
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porate with the previous eftate limited to him 
for life. 

In fome cafes, however, an appointment 
does not relate back in point of time jto the 
inftrument by which it is created. Thus in 
the cafe of the Duke of Marlborough v. Lord 
Godolphin ", where Lord Sunderland by his njVefey>6l 
will gave the intereft of £. 30,000 to his 
wife during her life, and after her deceafe, the 
principal to be diftributed among fuch of his 
children, and in fuch manner and proportion 
as Ihe by any deed or will, or inftrument or 
writing in nature of a will, lhould direct and 
appoint. By her will reciting the power, ftie 
gave £. 15,000 to Lady Morpeth, and 
£. 2,000 to Mr. Spencer, who both died in 
the life-time of the teftatrix : the queftion 
was, whether the appointment had a relation 
back to the time of the death of Lord Sun- 
derland, when the inftrument, which created 
the power, took effect, fo as fuch relation 
lhould over-reach the death of the two 
parties who were alive at the death of 
Lord Sunderland the teftator j according to 
which conftrudtion, the legacies would be 
confidered as vejiing in them during their 
lives ? But Lord Hardwicke held, that no* 

thing 
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thing veiled in them during their lives* and 
confequently nothing was tranfmiflible to 
their reprefentatives ; becaufe every perfort 
claiming under the execution of a power, 
muft claim not only according to the exe- 
cution of the power, but the nature of the 
injlrument by which that power is executed j 
and therefore a will in execution of fuch a 
power being always revocable , if it be taken 
as the execution of a power generally, and 
not as a will, or inftrument in nature of a will, 
then is it irrevocable; but fo long as it is 
called a will, it is revocable, and of courfe 
not complete till the death of the teftatrix, 
and therefore nothing can veft in the ap- 
pointees or legatees till that time. 

I ihall prelent the reader with the form of 
a deed of appointment made in purfuance of 
a power referved to a purchafer, who caufed 
the original purchafe deed to be made with, 
this power, in order to prevent his wife from 
claiming her dower. A purchafe deed of 
this nature we have already had an opportu- 
nity of explaining 11 . With refpeft to the 
appointment and conveyance hereto fub- 
joined, I muft in the firft place premife, that 
it Ihould for the reafons given above, recite 

the 
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the inftrument, by which the power is creat- 
ed j and where in the execution of a powef 
the party is confined to obferve any particular 
circumftances, as that of attefting the deed 
with fiich and fuch witnefs, &c. as the vali- 
dity of the appointment depends upon a due 
obfervance of fuch circumftances % they 
fhould be carefully and fully recited, in order 
that it may appear upon the face of the deed, 
that they were ftri&ly complied with. In 
die next place, as a power is at all times 
liable to be defeated, fufpended, or deftroyed, 
and as the eftates created by it depend upon 
the ftrift compliance by the execution of the 
power with all the circumftances required by 
the inftrument, which creates it, it feems pru- 
dent, and indeed now cuftomary, to procure 
the perfon or perfons in “whom the legal fee 
is vefted, fubjedt to the power, to join in a 
conveyance of fuch legal eftate by leaje and 
releafe, fo that if the execution of the power 
proves defective, and therefore void, ftill that 
the legal eftate and pofieffion may pafs by 
virtue of the leafe and releafe. This is en- 
deavoured to be illuftrated by the following 
precedent, which is a deed of appointment 
in purfuance of a power, and at the fame 
time is a conveyance by leafe and releafe of 

the 
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the legal eftate and poffelfion. With relpedt 
to the leafe or bargain and fale for a year, I 
muft refer, as to its form, to the one cited 
above. 


3C ^ If & Jntenturt of three parts, made, 
&c. ffiettoecn Matthew Mun of 
in the parilh of St. Andrew’s Holborn, in the 
county of Middlefex, Efquire, of the firft 
part, Nathaniel Nore, of Gentle- 

man, of the fecond part, and Peter Penny, of 
builder, of the third part : ©mfore.ia 
by indentures of leafe and releafe, bearing 
date relpedtively, the 16th and 17th days of 
Augufl. now laft paft, the releafe befog of 
three parts, and made between Charles 
Church, of Efquire, of the firft part, 

the faid M. Mun, of the fecond part, and the 
faid N. Nore, of the third part, the mefiuages 
or tenements, lands and hereditaments, here- 
inafter mentioned or hereinafter granted, re- 
leafed, limited, and appointed, or exprefled 
and intended fo to be, were among other he- 
reditaments conveyed and allured, and now 
are and ftand limited *Co tfic life of fuch 
perfon or perfons, for luch eftate and eftates, 
intereft and interefts, and to and for luch in- 
tents and purpofes, and in fuch manner and 
form, as he the faid M. Mun, by any deed or 
deeds, inftrument or inftruments in writing, 
to be fealed and delivered by him in the pre- 
fence of and attefted by two or more credible 
witnefles, or by his laft will and teftament in 

writing 
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Writing, or any writing in the nature of, or 
purporting to be, his laft will and teftament, 
or any codicil thereto, to be figned, foaled, 
and publifhed by him, in the prefence of, 
and attefted by, three or more credible wit- 
nefles, fhould diredt, limit, or appoint j and in 
default of, and until fuch direction, limitation, 
or appointment, Co t§c ufe of the faid M. 

Mun and N. Nore, and the heirs and afligns 
of the faid N. Nore for ever, Jilt tttiff ne- 
verthelefs, as to the eftate and intereft fo 
thereby limited in ufe to the faid N. Nore, 
his heirs and afligns, for and for the only be- 
nefit of the faid M. Mun, his heirs and afligns, 
for ever, and to be conveyed and difpofed 
of from time to time as he the faid M. Mun, 
his heirs or afligns, fhould direft or appoint, 
and to, for, and upon no other ufe, truft, in- 
tent, or purpofe whatfoever : 3 tth toficrtfljS 
the faid P. Penny hath contra&ed and agreed 
to and with the laid M. Mun, for the abfo- 
lute purchafe of the fee-fimple and inheri- 
tance of the mefiiiages or tenements, lands, 
hereditaments, and premifles hereinafter par- 
ticularly mentioned and defcribed, and here- 
inafter granted, releafed, limited, and ap- 
pointed, or exprefied, and intended fo to be, 
at or for the price or fum of £. 3,000 : 

tljtg Jti&mtiiw tottneffcth; that for 
and in confideration of the fum of £. 3000 confutation.' 
of lawful money of Great Britain to the faid 
M. Mun in hand paid by the faid P. Penny, 
at or before the fealing and delivery of thefe 
prefents, the receipt whereof he the laid M. 

.Mun doth hereby acknowledge, and thereof, 

N n and 
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and of and from the fame, and every part 
thereof, doth acquit, releafe, and difcharge the 
faid P. Penny, his heirs, executors, admini- 
ftrators, and afligns, and every of them, for 
ev r, by thefe prefents ; and alfo for and in 
confideratioa or' the fum of ten (hillings of 
like lawful money, at the fame time to the 
faid N. Nore alfo paid by the faid P. Penny, 
the receipt whereof is hereby acknowledged, 
he the faid M. Mun, purfuant to, and in ex- 
ercife and execution of the faid recited power 
and authority given and referved to him in 
and by the faid hereinbefore in part recited 
indenture of releafe as aforefaid, and by force 
and virtue thereof, and of all and every other 
power and authority, powers and authorities, 
to him in that behalf referved, or in him 
vefted, or him in anfWife thereunto enabling, 
Oram and ap- fpatf) granted, bargained, fold, aliened, re- 
pomtmeut. leafed, directed, limited, appointed, and con- 
firmed, and by this prefenc deed in writing, 
under his hand and feal, and by him duly 
figned, fealed, and delivered, in the prefence 
of, and attefted by the two credible witneffes, 
whofe names are intended to be hereupon 
indorfed as witneffes hereto, SDotl) abfolutely 
and irrevocably grant, bargain, fell, alien, 
releafe, di reft, limit, appoint, and confirm; 
and the faid N. Nore, at the requeft, and by 
the direction of the faid M. Mun (teftified by 
his being a- party to, andfealing and delivering 
ltd -ate by the thefe prefents) l^atlj bargained, fold, aliened, 
truftee. and releafed/ and by thefe prefents SDotjfi bar- 

gain, fell, alien, and releafe unto the laid P. 
Penny (in his a&ual pefieffion now being, by 

virtue 
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virtue of a bargain and fale to him thereof Mention of the 
made by the faid M. Mun, and N. Nore, in 
tonflderation of five fhillings, by indenture 
bearing date the day next before the day of 
the date of thefe prefents, for the term of one 
whole year, commencing from the day of the 
date of the fame indenture of bargain and 
iale, and by force of the ftatute made for 
transferring ufes into pofieffion) and to his 
heirs and ailigns, all thofe the mefTuages or 
tenements, &c. ( here dejeribe the parcels ) to- 
gether with all the houfes, outhoufes, offices, 
yards, ways, waters, watercourfes, lights, eafe- 
ments, privileges, profits, commodities, ad- 
vantages, emoluments, hereditaments, rights, 
members, and appurtenances whatfoever, to 
the faid mefiiiages or tenements, lands, here- 
ditaments and premifle? belonging, or in any- 
wife appertaining, or accepted, reputed, 
deemed, taken, or known as part, parcel, or 
member thereof, or of any part thereof and 
the reverfion and reverfions, remainder and 
remainders, yearly and other rents, iffiies, and 
profits, of ail and fingular the faid premifies ; 
and alfo all the eftate, right, title, intereft, 
ufe, truft, property, pofieffion, benefit, claim, 
and demand whatfoever, both at. law and in. 
equity, of them the faid M. Mun and N. 

Nore, of, in, to, or out of the faid mefTuages 
or tenements, lands, hereditaments, and pre- 
miffes hereby granted, limited, and appoint- 
ed, or exprefled, and intended fo to be, and 
every or any part thereof ©o fja&t 8115 to Habendum# 
JjoUl the faid mefTuages or tenements, lands, 
hereditaments, and premifies, with all and 
N n 2 fingular 
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lingular the appurtenances, unto the laid P. 
Penny, his heirs and affigns, to the only pro- 
per ufe and behoof of the faid P. Penny, his 
heirs and affigns, for ever : and the faid N. 
Nore for himfelf, his heirs, executors, and 
adminiflrators, doth hereby covenant, pro- 
mile, and agree to and with the faid P. 
Pennv, his heirs and affigns, that he the faid 
N. Klore hath not at anv rme heretofore 
made, done, committed, executed, or will- 
ingly or knowingly luffered any aft, deed, 
matter, or thing whatfoever, whereby, or by 
reafon or means whereof the mefluages, or 
tenements, lands, hereditaments, and pre- 
mines hereby granted and releafed, limited 
and appointed, or exprefied and intended lb 
to be, or any part thereof, is, are, can, lhall, 
or may be impeacha!, charged, incumbered, 
or in anywile affefted in title, charge, eftate, 
or otherwife howfoever : 2iU» the faid M. 
Mun for himfelf, his heirs, executors, and 
adminilirators, dqth hereby alfo covenant, 
promife, and agree, to and with the faid 
P. Penny, his heirs and affigns, in manner 
following (that is to fay) that for and not- 
withftanding any aft, deed, matter, or thing 
whatfoever, made, done, executed, com- 
mitted, occafioned, or fuffered t>y him the 
laid M. Mun, or the faid N. Nore to the 
contrary, he the faid M. Mun is lawfully 
leiled of and entitled to the laid mefluages 
or tenements, lands, hereditaments, and 
premifles, in the manner and according to 
the form of the limitations in the before 
in part recited indenture expreffed and con- 
tained. 
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tained, and that notwithstanding any fuch a£t, 
matter, or thing as aforefaid, he the faid 
M. Mun now hath in himfelf good right, 
full power, and lawful and abfolute authority 
to grant, bargain, fell, alien, releafe, diredt, 
limit, and appoint the faid mefluages or te- 
nements, iands, hereditaments, and premises, 
and every part thereof, with the appurte- 
nances, unto the laid P. Penny, his heirs and 
affigns, in manner and form aforefaid: 
alfo, that the faid mefluages or tenements, 
lands, hereditaments, and premifies hereby 
granted, releafed, limited, and appointed, or 
expreffed and intended fo to be, and every 
part thereof with the appurtenances, fhall 
from time to time, and at all times hereafter, 
remain, continue, and be, unto the faid P. 
Penny, his heirs and affigns, and fhall and 
may be peaceably and quietly had, held, and 
enjoyed, and the rents, ifliies, and profits 
thereof^ and of every part thereof^ received, 
had, and taken accordingly, without any let, 
fuit, trouble, denial, eviction, ejection, in- 
terruption, or diflurbance, of, from, or by the 
laid M. Mun, or his heirs, or the laid N. 
Nore, or his heirs, or by any other perlon or 
perlons lawfully or equitably claiming or to 
claim by, from, through, under, or in truft 
for him or them, and that free and clear, and 
freely and clearly acquitted, exonerated, and 
difcharged, or otherwife by him the laid 
M. Mun, his heirs, executors, and adminif- 
trators, well and liifficiently faved, defended, 
kept harmlefs, and indemnified of, from, and 
againft all and all manner of former and other 
N n ^ gifts. 
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gifts, grants, bargains, fales. leafes, mortgages, 
jointures, dowers, and all right and title of 
dower, ufes, trails, wills, intails, ftatutes- 
merchant, and of the ftaple recognizances, 
judgments, extents, executions, annuities, 
legacies, payments, rents and arrears of 
rent, forfeitures, re-entries, caufe and caufes 
of forfeiture and re-entry, and of, from, and 
againft all and lingular other eftates, titles, 
troubles, charges, and incumbrances whatfo- 
ever, had, made, done, executed, committed, 
occalioned, or fuffered by them the faid M. 
Mun, and the faid N. Nore, or either of 
them, or by any other perfon or perfons law- 
fully or equitably claiming or to claim by, 
from, under, or in truft for him or them : 3tU) 
moreover, that he the faid M. Mun, and his 
heirs, and all and every other perfon or perfons 
having or lawfully or equitably claiming, or 
who lhail or may have, or lawfully or equi- 
tably claim, any eftate, right, title, truft, or 
intereft, cfj in, to, or' out of the faid mefluages 
or tenements, lands, hereditaments, and pre- 
miffes, hereby granted, releafed, limited, and 
appointed, or expreffed and intended fo to be, 
or any part thereof, by, from, through, under, 
or in truft for him or them, lhall and will 
from time to time, and at all or any time or 
times hereafter, upon every reafonable re- 
queft, and at the proper cofts and charges in 
the law of the faid P. Penny, his heirs or af- 
figns, make, do, acknowledge, levy, fuffer, 
and execute, or caufe or procure to be made, 
done, acknowledged, levied, fuffered, and ex- 
ecuted, all and every fiich further and other 
9 lawful 
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lawful and reafbnable a<5ts, deeds, things, de- 
vices, conveyances, and afiurances iii the law 
whatfoever, for the further, better, more per- 
fect, and abfolute granting, releafing, convey- 
ing, alluring, limiting, and confirming the laid 
mefiuages or tenements, lands, hereditaments, 
and premifles hereby granted, releafed, limited, 
and appointed, or exprefled and intended lb 
to be, and every part thereof, with the ap- 
purtenances, unto the faid P. Penny, his heirs 
and alfigns for ever, or otherwife, as he the 
laid P. Penny, his heirs or afligns lhall direct 
or appoint, be the lame by fine, feoffment, 
common recovery, deed enrolled or not en- 
rolled, or any other matter of record or not 
of record, or otherwife howfoever, as by the 
laid P. Penny, his heirs or afiigns, or either 
or any of them, or their or either of their 
counfei learned in the Jaw, lhall be reafonably 
deviled or advifcd and required, lb as fuch 
further aflurance or alfurances contain or im- 
ply no further or other warranty or covenant, 
than againft the perl'on or perfons who lhall be 
required to make and execute the lame, and 
his, her, or their relpeclive heirs, executors, 
and adminiflrators a£ts and deeds only, and 
lo as the perfon or perfons who lhall be re- 
quired to make and execute any liich further 
afiurance or afiurances be not compelled or 
compellable, for the making or doing thereof 
to go or travel from his, her, or their refpec- 
tive dwelling or dwellings, or ufual place or 
places of refidence or abode : 01 lD the laid 
M. Mun, for himlelf, his heirs, executors, and 
adminiflrators, doth hereby further covenant, 
N n 4 promife. 
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promife, and agree to and with the faid 
P. Penny, his heirs, and afligns, that he the. 
faid M. Mun, his heirs, executors, adminif- 
trators, or afligns, fhall and will from time to 
time, and at aH times or time hereafter, upon 
every reafonable requeft, and notice thereof 
in writing for that purpofe given to him the 
laid M. Mun, his heirs or afligns, or fome or 
one of them, by the faid P. Penny, his heirs 
or afligns, or either or any of them, but at’ 
the cofts and charges of the perfon or perfons 
requiring or defiring the fame, produce and 
fhew forth, or caufe or procure to be produced 
and lhewn forth, to them, or either or any of 
them, or to fuch perfon or perfons as they, 
or any of them, fhall direft, defire, or re- 
quire, or at any trial, hearing, or examina- 
tion in any court of law or equity, or other 
judicature, or upon the execution of any 
commiflion, or elfewhere in England, as 
occafion fhall be or require, the faid recited 
indentures of leafe and releafe, of the 16 th 
and 17th days of Aiiguft now laft paft, for 
the manifeftation, defence, and fupport of 
the eftate, right, title, intereft, property, or 
pofleflion of the faid P. Penny, his heirs and 
afligns, of, in, or to the faid mefliiages or 
tenements, hereditaments, and premifles 
hereby granted, releafed, limited, and ap- 
pointed, or exprefled and intended fo to be, 
wj|h the appurtenances, unlefs the faid M.' 
Mun, his heirs, executors, adminiftrators, or 
afligns, fhall be prevented or hindered from lo 
doing by cafualties of fire, or other inevitable 
accidents: #nil fcljettass John Churchy of 
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r- — , efq; deceafed, father of the before-; 
named C. Church, being feifed and poflelTed . 
of (amongft other eftates and hereditaments) Recital of a* 
the faid mefluages or tenements, heredity- 
ments and premifles, hereinbefore granted, 
releafed, limited, and appointed, by his laft 
Tvill and tellament in writing, bearing date on 
or about the ad day of September, 1771, did 
apiongft other things give and devife,unto 
Sir William Jones, baronet, (amongft fundry 
other eftates, hereditaments, and premifies) 
all and Angular the premiffes hereinbefore 
granted and releafed, with the appurtenances, 

Co Solti to the faid Sir William Jones, his 
executors, admipiftrators, and afligns, for the 
term of 1000 years, to commence from the 
faid teftator’s deceafe, upon certain trufts 
therein particularly mentioned, which have 
‘been long fince fatisfied and difcharged ; and 
the faid term by divers mefne alignments 
and afturances in the law (and particularly, 
by a certain indenture of alignment of five, 
parts, bearing date on or about the 10th day 
of Auguft, now laft paft, and made or ex- 
prefiea to be made between the Rev. T. 

Tomplbn, of clerk, of the firift part j 

W. Win, of efq; of the fecond part; 

the faid C. Church, of the third part; F. 

French, of efq; of the fourth part; 

and R. Rogers, of the fifth part) hath been, 
apd now is veiled in the faid F. French, his 
executors, adminiftrators, and aligns, for all 
the refidue and remainder now to come and 
unexpired of the faid term of 1000 years, |n 
{ruff, for the’ faid C. Church, his heirs and, 

aligns. 
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afllgns, or fuch purchafer or purchalers, or 
other perfbn or perfons, to whom the faid 
lever;-l hereditaments, or the freehold and 
reverfion or inheritance thereof were, or 
from time to time fhouid be conveyed or 
affured, and to be ailigned, furrendered, or 
otherwife dilpofed of from time to time, as. 
he or they refpedtively, or his or their re- 
lpe&ive heirs or affigns fhouid, as to their 
refpective parts of the fame premifles, direct 
or appoint j and in the mean time, 3iU ttutt 
to attend the inheritance of the fame pre- 
mifles, to protedl the fame from all mefhe 
incumbrances (if any fuch there were ;) 
which faid term was by the before in part 
recited indenture of rc’eafe, declared to be in 
truft for the faid M. Mun, his heirs and af- 
figns, and from time to time to be afligned 
as they fhouid direct or appoint, and fiibjeet 
thereto ; and in the mean time, 3 U* truft to 
artend and proteft the inheritance from all 
mefne incumbrances (‘if any fuch there were): 
£t«tJ tofttreafi it hath been agreed between 
the faid parties to thele prefents, that the 
refidue now to come and unexpired of the 
faid term of 1000 years, fb far as relates to 
the premifies hereby granted, releafed, li- 
mited, and appointed, or exprefied and in- 
tended fo to be, fhouid remain veiled in the 
laid F. French his executors, adminiftrators, 
and afligns, upon the trufts, and in manner 
hereinafter exprefied: tl }!0 3 nhCItturc 

further tnitltcfl'cth, and for the considerations 
hereinbefore exprefied, it is hereby declared 
and agreed, and the faid M. Mun, for himfelf 
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|iis heirs, executors^ and adminiftrators, doth 
hereby declare and diredt, that the faid F. 
French, his executors, adminiftrators, and 
afligns, fhall and do from henceforth ftand 
poflefied of and interefted in the faid mef- 
fuages or tenements, lands, hereditaments^ 
and premiffes hereby granted, releafed, li- 
mited, and appointed, or exprefled and in- 
tended fo to be, or all fuch part or parts 
thereof as are or were fo as aforefaid by the 
faid recited indenture afligned to him, with 
the appurtenances, for all the now refidue of 
the faid term, Jtt tniff for the laid P. Penny, 
his heirs' and afligns, and to aflign, furrender, 
and difpofe of the fame from time to time, 
as he or they fhall diredt or appoint, and 
fubjedt thereto, 3itl truft to attend, wait upon, 
and go along with the freehold, reverfion, and 
inheritance of the fame premifles hereby 
granted, releafed, limited, and appointed, or 
exprefled and intended fo to be, in order to 
protedt and preferve the fame from all mefhe 
incumbrances, (if any fuch there be.) 

In veitnejs, &c. 


Covenant 
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Covenant to Jland feifed to TJJes* 


T HIS Conveyance, like a bargain and 
fale, does not operate by way of trans- 
mutation of pofieffion, but derives its origin 
and efficacy merely from the dodtrine and 
ftatute of ufes. By virtue of the covenant a 
ulc fprings up out of the feifin of the cove- 
nantor, which is immediately executed in 
ceftuique ufe by the ftatute 27 H. 8. c. 10. 
A covenant to Hand feifed, and bargain and 
fale, are the only independent conveyances, 
which previoufly transfer the «/£, or which, ope- 
rate by way of tranfrnutation of uje. The only 
thing, which' diilinguifhes thefe conveyances,- 
at this day, is die conjideration. Indeed, be- 
fore the ftatute of enrolments , I apprehend, 
that they were diftinguifhable more by the 
words and form of the grant than by any 
other mark for it is not an uncommon 
thing to find in the books, covenants to 
ftand feifed, made in conlideration of money 5 
whereas they can only be made in confide- 

ration 
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ration of blood or marriage at this period) and 
a covenant to Hand feifed in confideration of 
money would to all intents and purpofes be 
a bargain and fale within that latter ftatute. 

The conveyance by covenant to ftand feifed 
is now very feldom, if ever, reforted to: 
therefore, I fhall only obferve, that when 
made by a tenant in tail it cannot produce a 
difcontinuance, and when made by a tenant for 
life, it will not create a forfeiture, neither will 
it deftrpy any contingent remainders depend- 
ing upon fuch life eftate. 

In order to render a covenant to ftand 
feifed effectual, the covenantor fhould have a 
veiled eftate in pofleffion, reverfion, or re- 
mainder*. Therefore a covenant to ftand » 2 Co. ij.a.- 
fcifed of fuch lands, as the covenantor {hall 
afterwards purchafe b , or of fuch particular » Moor, 34*. 
lands, as he fhall thereafter purchafe', in ^Roii.ab!^ 
either cafe the covenant is void. It is faid, pl * *" 
that if a joint-tenant covenants to ftand feifed 
of the moiety of his companion after hk 
death, it is void, although the covenantor 
furvives d . Upon the fame principle perhaps * 1 Roi1.ab.7f a, 
a covenant by a hufband to ftand feifed of p1 * 9 ' 
lands, that were conveyed to him and his 
wife after marriage, is ineffectual Co raife 

ufes. 
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ufes.' So if a man covenants, that after his 
death his heir fhall Hand feifed to fuch and 
• Hob. 313. f uc h u f es ' (without faying that be and his 
heirs will Hand feifed) or if he covenants to 
levy a fine to his fon, who fhall ftand feifed, 
&c. the covenant cannot raife a ufe in either 

{ 3 Lev. 306. cafe f . 

With refpeft to this conveyance, it will be 
heceffary briefly to confider. 1. What con- 
lideration is requifite. 2. By what words it 
may be created. 

1. What confider ation is requifite. The fta- 
tute of enrolments intended to reftore in fbme 
meafure the notoriety of conveyances by 
feoffment and livery, and therefore enatted 
that all bargains and' fales, which are made 
upon a valuable confideration, fhould be en- 
rolled. Now it is very obvious, that if a 
man were permitted, for a pecuniary or other 
valuable confideration, to raife a ufe by way 
of covenant to ftand feifed (to which convey- 
spiowd 307. ancethe above ftatutedoes not extend*) the 
ftatute of enrolments would have been eafily 
avoided. Therefore, it has been held, that 
if a man in confideration of money covenants 
to ftand Jeifed to the ufe of another, this is a 

good 
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good bargain and fale within the ftatute* 1 . «ya. 

But the confideration of blood and marriage 
was thought to be of a public nature, and 
was capable of raifing a ufe by a covenant 
without the neceflity of an enrolment: So 
that it may be deemed an invariable rule, that 
there are at this day but two confiderations to 
raife ufes by way of covenant to ftand feifed, 
viz. blood, and marriage*. Thus the confi- i carter. , 39 . 
deration that lands fhould defcend to the heirs 2 Comra 33 *’ 
male of the covenantor 15 , the confideration * pw«i. 309. 
of brotherly love 1 , or of a mariiage had or * pi'wd 1 '309 s \ 
intended m , or of advancing the kin of the ? lnolval’joi. 5 " 
covenantor, or that the lands fhould continue s 

in his name or blocd', are all good to raife n Ibid. *09# 
ufes by way of covenant. * 7,s * 


We are to obferve, that if the confideration 


appears, though theie be no exp/efs woids of 
confideration, ytt it is fufficicnt to laife a ufe 
by way of covenant. Therefbie if a man 
covenants to fland feifed to the ufe of his fon, 
coufin, daughter, wife, brother, mother, &c. 
without faying in confideration of the natural, 
love which he bears towards them, this 


covenant is capable of raifing the ufe °. 


• 7 Co 40. h. 
T. [ones 105. 

1 rfi) y%2m 


So alio a confideration exprefled for one 

may 
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may extend to another, provided the other 
perlon be united to the covenantee by blood 
or marriage. Therefore if a man in consi- 
deration of natural love to his eldeft fon 
covenants to ftand feifed to the ufe of fuch 
eldeft fon in tail, and afterwards to the ufe 
of his younger fon, here the confideration 
exprefied to the elder extends to the younger 
ab 78*. fon p . So if a man in confideration of affec- 

pi, 3* . 

tion to a fon or brother covenants to ftand 
feifed to the ufe of fuch fon or brother, and 
the wife of either, the covenant extends to 
the wife of the fon or brother, and the ufe is 

* a Ron.* 7S4. wc n ra if e d by it’: or if a man in confidera- 

n1a.783.pi. 1. tion that B. will marry his daughter cove- 
nants to ftand feifed to the ufe of both, it is 
lufficient to carry the ufe to them accord- 

» ibid. 784. pi. ingly But if a man for a good confidera- 
tion to one perfon covenants to ftand feifed 
to the ufe of fuch perfon, and one or two 
more, who are not related to the covenantor 
or covenantee by blood or marriage, then the 
whole ufe will veft in the perfon, to whom 
the confideration extends. Therefore, if A. 
covenants to ftand feifed to the ufe of his fon 
B. and alfo to the ufe of C. and D. who are 
ftrangers, tire whole of the ufe vefts in B. 

• ibid.783.pi. 4. and nothing in C. and D *. It feems, that if 

a man 
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a man in confideration of money, and alio of 

marriage, covenants to ftand feifed, the ufe 

will arife on the latter confideration only; 

therefore if the marriage does not take effedt, 

the ufe will never veft, though the money be 

actually paid So a confideration confiftent * Moor, ro*; 

with the deed, or the confiderations exprefied 307 . 

in the deed, may be averred \ y 7 Co. +0. a. 

’ x Roll. ab. 7 a«« 

790. 

As to the confiderations of friendship, long 
acquaintance, of being fchoolfellows w , aflfec- w PiowJ. jo*. 
tion to a natural fon x , that the king is head x Co. Litt. 123. 
of the common- wealth y , that the covenantee "2 c<* 15. a. b. 
out of the profits of the lands lhall pay the 
covenantor’s debts 2 , all thefe and the like * Moor, 194. 
are not fuificient to raife ufes by way of 1 Uo “' I9S * 
covenant to ftand feifed. It is fcarce necef- 
fary to notice, that a ufe cannot arife to a 
perfon, who is a ftranger to the confideration. 

Therefore, if a man covenants to ftand feifed 
to the ufe of himfelf for life, remainders over 
to his relations, with a power for the tenant 
for life to make leafes, this power is void in 
its creation*. This is a principal realbn, *2Roii.ab.*«o: 
why covenants to ftand feifed are fallen into supri ^’ li> ' 
difufe. We are to obferve, that the confi- 
deration of natural love and affedtion is of 
itfelf fuificient to raife a ufe on a leafe and 
O o rcleafe : 
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* Loyd r. Spil- 
!et. 

% Atk. 149. 
Bam C.R. 384. 
Vide % P. W. 

*04* 


releafe h : if therefore a man Wifhes to convey 
to his fon for life, or in tail, it is the moil 
eligible way to do it by way of leafe and 
releafei for by this conveyance he may re- 
ferve to the tenant for life or in tail a power 
to, leafe, or to make a jointure, which will 
take effeft by way of limitation of a ufe‘out 
of the original feifin of the releafee. 


Though a covenant to ftand feifed cannot 
at this day be made upon a pecuniary confi- 
deration, yet it feems that, a feoffee, .or bar- 
gainee, &c. may, in confideration of a fum of 
money, to be paid at. a future day, covenant 
to ftand feifed, to the .ufe of a particular per- 
fon, which covenant may well raife the ufe 

* Moor, 35. upon payment of the money'. 

j Leon, 25. 

% Roll. ah. 786. 

B. n. c s 470. 

s«pra^i2,4ij, 2> By ^hat words it may be created. 

The confideration in a covenant to ftand 
feifed is the chief requifite to fupport that 
conveyance, and therefore when a proper 
confideration appears, the words covenant to 
Jiand feifed are by no means neceflary, though 
.at the fame time it would be prudent to in- 
fert them. Thus, if a man, in confideration 
of natural love or marriage, grants, bargains. 



( 5*3 ) 

Jills, enfeoffs , and confirms , with a claufe of 
warranty in the deed d j or if for the fame 
tonfideration he grants and affigns a rent in 
fee®, thefe, withqut the words covenant to 
ftand JeiJedi will veft the ufe in ceftuique 
Ufe. 


iufcettture made, &c. hettoeett John 
Jones of of the one part, and Lewis Lane 

and Matthew Moore of &c. of the other 
part, tottttelTethi that the faid John Jones, for 
the fetding and eftablifhing of all the meflua- 
ges, farms, lands, tenements, and all other the 
hereditaments hereinafter mentioned, to re- 
main and continue in the blood of the faid 
John Jones in fuch manner and fort as is 
herein and hereby limited and expreffed, 
and for and in confideration of the natural 
love and affe&ion which he bears unto thole 
to whom the eftates are hereinafter limited, 
and for the advancement of Edward Jones 
his fon, and others of his blood hereafter 
mentioned, he the faid John Jones hot!) 
hereby for himfelf and his heirs toftettattt, 
grant, and agree to and with the laid Lewis 
Lane, and Matthew Moore, and their heirs, 
that he the faid John Jones and his heirs 
lhall and will from henceforth ftand and con- 
tinue feifed of and in all thofe the mefluages, 
&c. (here infer t the parcels), together with, 
all and lingular the appurtenances thereunto 
belonging, or in any wife appertaining, or 
reputed and taken as part or parcel thereof 
Oo 2 to 


d t Vent. 137, 
a Roll. ab. 


e l Vent. 150. 
As to fuch con- 
veyances as do not 
amount to a co- 
venant to ftand 
feifed, vide the 
cafes referredto 
2 Com.D1g.456, 
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to and for the ufes, intents, and purpofes here- 
after limited, and to and for no other ufe, 
intent, or purpofe whatfoever ; that is to fay, 
to tljt ttfe and behoof of the faid Edward Jones 
for and during the term of his natural life, with- 
out impeachment of, or for any manner of 
walte ; and after his deceafe, then to and for 
the ufe and behoof of the firft fon of the faid 
Edward Jones lawfully to be begotten, and 
to the ufe and behoof of the heirs male of the 
body of fuch firft fon } and for default of luch 
iffue ( and Jo on with the other limitations ). 
ptotn&eti, that if the faid John Jones (hall 
and do at any time hereafter declare unto the 
faid Lewis Lane and Matthew Moore, or 
either of them, that he is intended to alter, 
or revoke any ufe, truft, elaufe, or limitation 
in thefe prefents contained, by his writing 
indented, and by him fealed and delivered in 
the prefence of two or more fufficient and 
videip.w. credible witnefies, that then fuch addition, 
,578.102. alteration, or revocation by him fo made 
videT’ptw. (hall ftand and be good and effeftual in the 
360. ] aw t0 a ]] intents and purpofes, any thing 

.herein contained to the contrary in any wife 
notwithftanding. In witnejs, & c. 


INDEX. 
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X. 


Advancement, 

what, 241 to 243* 

ADVOWSON, 338, 339. 

ALIEN, 

whether he may purchafe lands in the name of a truftee, 91. 

ANNUITY, 

whether affignable, 340. 
forfeitable for treafon, ibid, 

not within the ilatutes of mortmain, and de donls, 340, 
grants of them regulated by 17 G. 3. c. 26. 363 to 366, 
how a rc-purchafe of them differs from a redemption, 366 to 
374 * 

or rent charge, the form of a grant of, during the life of the 
grantor, 374, 

remedies to recover, 385 to 393. 

not rendered ujuriws by a claufe of re-purchafe, 403 in mar, 

APPOINTMENT. (Vide POWERS.) 

how it differs from a declaration of a ufe, 531# 
notconfidered as an independent conveyance, 532. 

■when a perfon may appoint or convey as legal owner, 532 to 
537 - 

whateftates it may Jimit, 537, 53S. 

when it has relation to the conveyance by which it is created, 
538 to 542. 

requifites to be obferved in deeds of, 542 to 544. 
a precedent of, by way of leafs and releafe, 544 to 555* 

APPORTIONMENT, 391, 392, 393, 

APPURTENANCES, 355 to 357. 

ATTORNMENTS, 346, 347. 455. 

BARGAIN and SALE, 

why preferable Co a leafe at common law, 394. 
confideration of, 395* 441 to 444* 
origin of, 404 to 407, 

cannot be made to the ufe of any but the bargainee, 409, 
whether a future or fpringing ufe may be limited out of the 
eftate of the bargainee, 410 to 415. 
a power to make leafes cannot be referved to a bargainee for 
life, 414, 415. 

whether the eftate of the bargainor will fupport a fpringing or 
future ufe, 42 5 to 420. 

operation of it when made by a tenant in tail, 426 to 430. 
floes not produce a difeontinuance,. 42 6, 427. 

O03 BARGAIN 
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y BARGAIN and SALE fconttnu(d) 

operates by tranfmutation of ufe, 427. 

jvhen made by a tenant m tail tiansfers a bafe fee, 428. 

does not deftroy contingent remainders, 431. 

what poffefliou it paiTes by vntue of the ftatute, 431,4321 

what relation the enrolment bears to it, 432 to 439. 

the form of it, to make a tenant to the praecipe, 441* 

who may convey by it, 444 to 442. 

by what woids it may be made, 360. 448 to 451. 

what may be conveyed by it, 451 to 454. 

what words of limitation neceffary to be ufed therein, 456* 

CESTUIQUE USE, 

fituation of, and hts feoffees before the ftatute 1 Rich. 3. 2$ tq 
29. 

might have compelled his feoffees to make eftates, 27. 54. 

might have aliened the ufe, 27. 

could not devife the land by 1 Rich* 3. 73* 

had neither jus m re, noi jus in rem, 207* 

might have been fworn upon an inqueft, 108. 

was atrefpaffer, 109. 

mi^ht have brought debt for rent, but could not avow, 109: 
wife of, not dowable, 109. 
who might have been, $9, 90, 91* 
fituation of, and his feoffees, fince 27 H. 8. 167, 168. 
eftate of, fubjedt to all the incidents to which a legal eftate is 
liable, 167. 

CESTUIQUE TRUST, 

of a term, whether he might convey the legal eftate by a feoff- 
ment purfuant to 1 Rich 3. 42 to €7. 
has no powei over the land, 61, 62, 64. 
of a term, forfeits it for felony, ontlawiy, treafon, 66, 67. 
nature of the eftate of, 264 to 268. 
fits power of alienation, 264, 265. 
a feoffment by, and his truftce, will bar the intail, 266. 
a fine or recovery by him alone will bar the intaii, ibid* 
whether a bai gam and fale, dpvife, or furrender, will have that 
effuSt, ibid 

po conveyance by him can work a forfeiture of the legal eftate 
in the tiuftee, ibid. 

CHOSES IN ACTION, 

not grantable by the common law, 342* 
grantable in equity, 343, 344. 

COMMON, 330, 331* 

CONVEYANCE, 

by way of ufe, how it differs from and agrees with a conveyance 
at common law, 168 to 205 456. 
by way of u f e> a man may theieby convey to himfelf— and may 
make his own right heir a purchaser, 170, 171* 

CONDITION, 

what, 181, 182* 
worth of, 183* 


CONSIDERATION, 
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CONSIDERATION, 

of fealty, and rent, 56, 57. 
of tenuie, 57 to 59. 145 to 149* 

to ratfe ufes on a feoffment, fine, recovery, leafe and releafe, and 
grant, 91 to 103 

in a bargain and fale, 395. 441 to 444. 

CORRODY, 331. 

COVENANT, 

words of, may create a grant, 357. 
to diftrem, 380 
to eutei and hold, 382 to 385. 
to pay an annuity, 385 to 393. 
implied, 400, 401* 

implied, determines with the eftate, 401, in xnargine- 
againft prioi incumbrances, 40 1. 
to make further alfuiances, 401 to 403. 518. 
by bargainee foi a valuable confideration fufficient to change 
the ufe, 412 to 474. 

when feveral and when entire, 518, 5x9. 

whether one exp refs cov enant ihaU qualify another exp refs one, 
518 to 524 

whethei an exprefs covenant (hall qualify an implied one, 525, 
326. 

th it the grantoi is fetied in fee, 51a, 513. 
that the grantor has power to fell, &c. 514, 515. 
when m'ide againft the gi antor’s own adts, and when againffc 
thofe of his anceftors, SI*. in margine. 
that the giantee may peaceably enjoy, 516. 
that lands aie free, Ac 517. 

COVENANT TO STAND SEISED, 
what, 556. 

on w hat eftate it may operate, 557, 
confutation of, J$8 to 562. 
by what wordv created, 562. 
the foimof, 563. 

CURTESY, 

not of a ufe, 109, no* 
of atiuft, 249* 

not out of the eftate of the truftee, 254* 
formerly out of the eftate of feoffees to ufes, HJ. 

COPYHOLD, 

whether a ufe may be limited upon copyhold lands, 229. 
devife by ceftuique truft of, 266. 

DEBT. (Vide CESTUICtUE USE.) 

DECLARATION OF USES, 

who may declare ufes, 208 to 2 li- 
the manner of declaung ufes, 2ti to 218. 
what a good declaration of ufes, 211 to 221. 
diffetence between a declaration of ufei and an appointment* 
531. 

what a good declaration of a tiuft, 236- 
Oo 4 


DEEDS 
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DEEDS. (Vide DECLARATION OF USES.) 
precedent and fubfcquent, 211 to 2x7. 

DEVISE, 

by ccflmque truft of a copyhold, 266. 

whether the ft itute 27 H. 8. extends to devifes to ufes, 230. 
in tiult to permit A. to receive the profits, whether it is*a ufl| 
executed by the ftatute, 230. 

whether a devife in Uuit to pay over the profit is executed, 
au. 

of aufe, 54. 106. 

BISCENT, 

of a truft, 251. 
of a ufe, 104. 

if bargainee dies before enyblment his heir (hall take by defeentj 
vide Cro. Jac. 408, 40 ot 

DISCONTINUANCE, 348, 349. 426. 

difference between it and a diffeifin, 348. 

DISSEISIN. (Vide FORFEITURE.) 
how created, 306 to 320. 
the nature of it, ibid. 

an eftatc created bv it fufficient to fupport a fine, 309 to 313. 
an eftau* cfeated by it not fufficient to fupport a recovery, 313 
to 316. 

attual, and at the eledhon of the parties, the difference between 
them, 316 to 320. 

DISTRESS. (Vide COVENANT.) 

BOWER, 

not of a ufe, 109, xio. 
nor of a truft, 51 1. 250. 
not of a jomtenancy, 51 1. 
not out of the eftate of the trnflee, 254. 
formeily out of the eflare of fenfiees to ufes, m. 
different modes ufed by purchasers to prevent it, 51 1 to 5x7. 
if bargainee dies before enrolment his wife fhall have dawer| 
435 - 

ELECTION, 

where a grantee may ele& to have an eftate by way of leafe at 
common law, or by way of bargain and fate, 394. 
when a grantee may eledl to recover a rent-charge by writ of 
annuity, or by diftrefs, 385 to 389. 

ENROLMENT. (Vide BARGAIN and SALE, and DOWER, 
when to be made, 439. 

what bargains and fales are dire&ed to be enrolled, 440* 
ENTAIL. (Vide TRUSTS.) 

ENTRY, 

Whether a right of it was in feoffees after a feoffment or fine 
by ceftuique ufe purfuant to x R. 3. 32 to 41, 

ENTRY 
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ENTRY 


right of it remains m feoffees fince the ilatute 27 H. S. to veA: 4 
contingent or future ufe, 188. 222 to 229. 421 to 425* 
light of it not giantahle ovei, 345. 
power to enter limited by wiy of uie, 383, 384. 
ncceffary to a leafe at common Jaw, 394. 

not necelTaiy to a bargain and fale, except to bring trefpafs, 431, 
432. 

poifellion by operation of the flatute of ufes, how it differs from 
an actual entiy, 431, 432. 467, 


EQUITY. (Vide USES and TRUSTS.) 

whe.i equal 111 the parties* he wlio has the law on his fide (ball 
pie vail, 65. 

trufl a cieatureof equity, 232. 

equit ible and legal eftaus mult have the fame confLu&ion, 247. 

when difler, 2)9. 
follow s the 1 m , 249. 

Vide TRUSTS. 


ESTATES TAIL. (Vide TRUSTS.) 

ESTATES PUR AUTER VIE, 376, 377. 

ESCHEAT. (Vide USES and TRUSTS.) 

EXCHANGE, 

at common law, 492. 

made by leaie and releafe, 493. 

EXECUTORY DEVISE, 

how agiecs with a lhiftmg ufo, 191. 

(Vide USE, Springing or Shifting.) 

FATHER and SON, 

what (hall be deemed an advancement for the fan, and not 4 
truft for the father, 241 to 243. 

FEE UPON A FEE. (Vide USES Shifting.) 

when a m m by the common law had limited a fee, no farther 
eltate could ho limited thereon, 181. 

FEOFFEES, 

were compellable to convey by the dn c< 5 hon of cefluique ufe, 
* 7 - 54 - 

might have conveyed the lands for a valuable confiderauon, and 
without notice, 27. 

the ftatute 1 R. 3. did not take away their power, 31. 
performed the feudal duties, and their eltate fubjedt to dower, 
cuitefy, wardship, relief, fee. forfeitable for treafon, and fe- 
lon), and they might have brought actions. Sc c. iz 1. 
have no intereft m the lands fince the 27 H. 8. 167* 

fEOFFMENT. (Vide POWERS.) 

by ceituique ufe after 1 R. 3. 31 to 42* 
a new kind introduced by 1 R. 3. 73, 74. 
confiderauon of, 92, 93. 268. 
by cefluique truil and his truftee, 266. 
pngin of, 270 to 272* 


FEOFFMENT 



Feoffment (continued.) 

definition of, 271, 272* 

■when introduced in England, 272* 
charters of, when introduced, 273. 279, 280* 
of feveral villages in one county, 276. 
of different counties, 276. 

feoffor fhould ha\c actual polfelfios, 278, 279. 306* 

inconveniences of, 2S1, 282. 

cannot bar powers collateial, 289* 

bai? all future ufe r ind rights, 292. 302* 

bars the feoffor of nil interest in the lands, and the benefit of a 
condition broken, 303. 
by tenant for years, 304, 305. 

by tenant for years, j/legit, ff at vit e-merchant, or ftaple, copy- 
holder, diifeifor, Abator, or intruder, creates a freehold by 
diffejfm, 305 to 320. 

by tenant for years, fee, why it creates a freehold, ibid, 
operations of it, when made by a termor for 100 years, 320 
to 325. 

bars contingent remainders, 282, 
the form of it, 325. 

incorporeal property will not pafs by it unlefs (he word %rant is 
inferred, 358, 359. 

(Vide USE, TRUST, POWERS, &c.) 

FIDEI-COMMISSA, 
what, 1 to 9. 

FEODUM or FEOF. 
what, 271. 

FELONY, (Vide USES, TRUSTS.) 251. 

FINE. 

by ceftuique ufe, 40, 41. 
confideration of, 93, 94* 
by the giantee of a truftee, 255. 
by ceftuique truft, 265. 
cannot bar powers of collateral-, 289. 
by bargainee of tenant m tail, 429. 
cannot create a diffeifin, 305, 
bars contingent remaindeis, 

(Vide POWERS, USES, TRUSTS, GRANTS, Icc.) 
FORFEITURE. 

whether created by a feoffment by ceftpique truft of a term, 
42 to 67. 

the fteps neceffary to be taken in order to prevent it when made 
by a termor for years, fee* 320 to 325. 


FREEHOLD. 

not eftate of, could be made to cofnmence in fututo by the com* 
mon law, 175. 277. 354. 

(Vide DISSEISIN.) 


GRANT. 

confideration of, ros. 
ouginof, 327, 328. 


GRANT 
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GRANT iW.WJ 

definition of, 329. 

what things ate allowed to pais by way of, 330 to 348. 
what things are not grantable, 341, 342. 345. 
what are the peculiar pioperties of fuch things as lie in grant 9 
348 to 355. 

by what operative words incorporeal property will pats, 355 
to 362. 

words of covenant will create a grant, 357. 
by what defcnption mcoi poreal property will pafs, 361, 362# 
the manner in -which reverfions and rents are granted, 362, 363; 
form of a grant of an annuity or rent charge for the life of the 
grin to 1 , 374- 

(Vide COVENANT, ANNUITY, &c.) 

GUARDIAN, 240. 

(Vide TRUSTS.) 


HABENDUM, 

of a ufe, how it differs from an habendum at the common law* 
172, x 73 * 

when it lhall controul the premiiTes, and fo e converfo, 499 
to 511. 


HEIRS* (Vide USES, TRUSTS, LIMITATION, fcc.) 
IMPLICATION (Vide USTS refulting, TRUSTS refulting.) 
INFANT. (Vide DECLARATION of Ufes.) 

INQJ 7 EST, 

ceftuique ufe might have been fwom upon, 108- 


INTENT. (Vide USES refulting.) 

JOINT-TENANCY, 203, 204. 173- 

LEASE and RELEASE* 

confideration of, 95 to 99. 496. 

operates by way of tranfmutation of poffeftzon, 99- 472 to 474. 
of a reversion after an eftate for life, 220. 

incorporeil property will pafs by it without the word grant, 
360, 361. 

the leafous of its introduction, 461. 

the manner by which it is contrived or effe&ed,46x to 463- 
the privity uecellary to be between the releafor and releafee, 
463 to 467. 

what pofleflioil the releafee is required to have, 467 to 471. 
is a conveyance at common law, 471. 

ufes may be limited on the eftate of the releafee, 472 to 474. 
ufes declared upon the feifin of the releafee have the lame con- 
itru£tion as thole declared upon a feoffment, 472 to 480. 
whethci the re may be a refulting ufe thereon, 480 to 488. 
how operates when made to pafs a term of yeais, 504, 505. 
cannot create a dilTeifin, 488, 489* 
cannot produce a difcontmuance, 489* 
can only transfer the releafor’ s lawful intereflr, 489, 49 o. 
when made by a tenai t m tail it ti insfei s a bafe fee, 490* 
by mmet L dt on, difference between that, and by enlargement* 
490. 

does net deltioy contingent remainders, 491. 


LEASE 
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LEASE an d RELEASE ( co nmu d ) 

• does not create a foi feiture, 492. 

faves an adtnal entry, 492. 

conveyance by it to apuichafci arul hi* truftce to Mr tlie wife 
of the purcMfer of her dower, 495. 
by wlnt words it operates, 497. 

LESSOR and LLSSEE, 

privity between them, 324. 

LIMITATION, 

Jidw and in what refpedls the limitation and creation of eftates 
by w ay of ufe agree w ith and differ fi om the rules of the com- 
mon law, 168 to 205 

the fame wot necclfai y to create an eftate m fcc-fimple, fee- 
tail, on a conveyance to ufes fince the ftatute, as on a com- 
mon law conveyance, 16? to 170. 
conditional, the d ffeience between that, and a condition and 9 
fpringing or fhifting ufc, 1 S3 to 1 18 . 
words of, 183. 

•f trull eftates, 248, 249, 
in 1 leafe and rtde tfe, 499 
by virtue of a power of appointment, 537, 538. 

J.IVERY \MtSbISIN. 

what, 272, 273. 

in deed, 274. 277 

by attorney, 275 

within view 01 in law, 27^, 2"6 

of feveral village* in one cojj ty, 2~6 

of ieveral counties, 276 

cannot be made without the confent of the tenants, 276 279, 
why mtioduced, 277. 

MERGER. (Vide LEASL and RELEASE.) 

MORTGAGES, 

of incorporeal property, how they differ from thofe of corporeaj 
things, 351 to 353 

NAKED POSSESSION, 306. 

OCCUPANCY, 349, 350. 

PAROL AVERMENT, 237 to 245. 

PERPETUITY, 193 , 194- 

POSSIBILITY, 

if grantable, 333, 334, margme. 


LOWERS. (Vide APPOINTMENTS ) 

how they differ from fpnngmg or fhifting ufes, 288, 

collateiad, 289 to 291 

collateral not ban ed by a feoffment, 289. 

in grofs, 291* 299 

m gi ofs ai e barrable by a feoffment, fine, or recovery, but not by 
a bargain and fale, leafe and releafe, or covenant to Rand 
feifed, 291* 
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POWERS (continued.) 

appendant aie b amble by fine, feoffment, recovery, leafe and 
releafe, bargain and fale, covenant to ttand feifed, or afiign- 
ment, 298* 

appendant, when not bailed, 298, 299. 

appcndarr, on w hat conveyances they may be raifed, 300, 301. 
PREMISSES, 

the diflfeient pow ers of it and the habendum, 499 to 511* 
PRIVITY, 

between leiTor and leflee, 324. 

betu een mortgagor and moitg igec, ibid, 

RECOVERY, 

by ccttmque ufe, 41* 
confideiution of, 93. 
by ccftutque truft, 265. 
b r a tenant 'n tul of a rent, 353, 354. 

a bargain and file to make a tenant to the praecipe fox the pur- 
pofe of fuffeizng a rccoveiy, 441- 
by on infant tiuftee, 89. 1 52 in nurgine. 

RECEIPT, 376. 

REDEMPTION, 

equity of it not to be leftrained, 331, 
how it differs from i lepurchule, 366 to 374. 

RELEASE. (Vide LEASE and RELEASE.) 

REMAINDER, 

what, i8t, 182. 

diftmguifhable from a condition, 182, 182* 
diftinguilhable fiom a Ihifnng ufe, 197. 
limited in ufe follows tlje rules of the common law, 197. 
limited in ufe executed by the Itatute, 206. 
difference between it and 1 reverfion, 206, 207. 
contingent, trcftecs guilty of a breach of null in deftioymg it, 
261. 

contingent, ihould hue a freehold to fupport it, 278. 
contingent, bined by a feoffment, hne, 01 recoveiv, 282 to 288* 
contingent, not birred by a leafe and x e leafe, bargain and 4 ale, 
or grant, 282. 

vetted, how txansfericd, 332, 333 336, 337. 
contingent, how ti ansfci 1 ed, 335, 33$. 

REMITTER, 

what alceiation thedo&iine of ufes has made therein, 198 tm 
203 


RENTS, 

conveyed to ufes, and executed by the ftatute, 163 to 267. 
how executed, ibid 

how created and granted, 331, 3^2. 362, 363. 
general occupancy of, 349. 
remedies to ieco\er them, 385 to 393. 
sirens of them, how recoverable, 388, 389. 
whether apportionable, 390 to 393, 


REPURCHASE. 
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REPURCHASE, 

claufeof. Vide ANNUITY* 

Reversion, 206, 207. 338. 

how granted, 338. 361, 363. 

REVOCATION. (Vide POWERS.) 

SEISIN, 

muft he of as great an eftate as the ufe to be derived out of it 
iso, 151 477 to 479 
poihbility of, 224. 421 to 426. 

STATUTE. 

of Mailbndge, 10. 
de religiofis, 10, u. 

50 E 3. c 6 1 2, 13. 

7 R Z.C 12 19. 

15R 2 C 5 19. 

4H.4 C 7 24. 

11 H 6. c. 3 ibid. 

1 R 3 c 1. 26 to 75. 

1 H 7. c. 1. **6 
4H 7. c. 17. 77. 

19 H 7. c 15. 78. 

23 H. 8 c. 10 79. 

27 H. 8 c. 10. 1 16. 

29 Car. 2. c. 3. 163. 220, 221. 235 249. 273. 
of limitations, 251. 352. 

SUBSTITUTIONS, 

the divifion of them in the ci\ 1 law, 3. 

\ultrar, 3,4. 
pupiilar}, 4. 

•duett or iiduciarj, 4 to 9. 

surrender, 

by ceftuique truft of a copyhold, 266. 

of ittrorpoieal piopcity w*ll paf c without the woidj g7<v/, 360# 
by one termor foi yeai :» to another, 505, m mar. 

TENANT IN TAIL, 

whcthei he mwlit ftand feifed to ufe r , 143 to I5**. 
whether he n ay be a truftcc, 152, 1 53. 

TENURE, 

confideration of, 145 to 149. 

TERMS FOR YEARS, 

whether t \ r might ha\e been limited theieon befoie 1 R 3 o» 
after the 27 H. 8. 42 to 61. 

whether a ule limited on a term foi years was witlun iR 3. 
42 to 61. 

to attend the inheritance, 528. 

TREASON, (Vide USES, TRUSTS.) an- 

7 


trusts. 
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TRUSTS, ^ J , 

diftmguiuicd from ufes, 9* 14 to 18. 231 to 234* 
origin of, 12 * 

not alienable the common 1 iw f 46. 54 265. 
oi a term cannot defeend to the hens of ceftuique truft although 
pai ticul u ly named, 49. 
not dtvM ible, 54 

u declai ltion did not alter the propei ty of the tiuftee, 54, 54. 
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definition of, 8, 9. 

diihngudhed tiom a trull, 9. 14 to 18. 
nature of it before 1 R. 3 26 to 28 
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the tnruner of declaring it, 21 1 te 218. 

•what a good declaration, 2ti to aai. 
what not executed by 27 H. 8. 422 to 237* 
in contingency, 222 to 229* 

covenant by a bargainee for a valuable confideration fuf&cieflj 
to change it, 4T2 to 414. 
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JfEW EDITIONS of the following Valu- 
able LAW BOOKS are lately publilhed 
by E. and R. Brooke. 

y^(OKE UPON LITTLETON ; or, LORD 
\^l COKE’S COMMENTARY upon LITTLE- 
TON’S TREATISE of TENURES in ENGLAND, 
collated with ancient printed ai.d manufcript Copies 
of that authentic Wort. To which are added, the 
Notes of Lord Chief-Justice Hale and Lord 
Chancellor Noitingham. By FRANCIS HAR- 
GRAVE, Efq. and C lAREES BUTLER, Efq. 
of Lincoln’s-lnn. Together with an Analysis of 
Littleton’s Tenures, written in 1659 by an un- 
known Author. The fourteenth Edition, corre&ed 
find improved. Price 3I. 3s. in Boards. 

This Edition is improved by a new Arrangement 
of the Notes in that part of the Work executed by 
the former Editor, by which they are brought to cor- 
refpond more immediately with the Authorities in the 
Text of the original Work, and are beiides more 
conveniently diftinguilhed from each other. 

Gentlemen poflefled of the former Numbers, and 
Parts of the Work, may now complete the Volume. 

a. SHEPPARD’S TOUCHSTONE of COMMON 
ASSURANCES; or, A plain and familiar Treatife^ 
opening the Learning of the Common AfTurances or 
Conveyances mode ufe of in this Kingdom. The Sixth 
Edition, with Notes and additional References, by 
EDWARD HILLIARD, Efq. of Lincoln’s-Inn. One 
Volume, Royal O&avo. Price 12s. bound. 

•f+t This new Edition, befides being confidterably re- 
duced in Price, is improved by the Addition of 
Notes on Points lately determined in the feveral 
Courts ; from the Books of Reports publilhed by 
Cowper, Douglas, Durnford and East, and 
Brown’s Reports in Chancery. Temp . Lord 
Thurlow. 



lAW BOOKS LATELY PUBLISHED BY E. AND R. BROOKE, 

3. HISTORY of the ENGLISH LAW, from the 
Time of the Saxons to the End of the Reign of Philip 
and Mary. By JOHN REEVES, Efq. Barrifter at 
Law. The Second Edition, with confiderable Additions, 
in Four Volumes OCtavo, price il. 10s. bound. 

This *\york contains an hillorical Account of the 
Conftitution and Laws of this Kingdom before the 
Conqueft, as alfo of the progreflive Introduction of 
new Laws by Statutes, and by the Determinations of 
the feverals Courts of Judicature under the fubfequent 
Reigns ; deduced from the Works of Glanvil, 
Br acton, Britton, and the older Law Writers, 
as alfo from the Statutes, Year-Books, and other au- 
thentic Materials, down to the Reign of Queen 
Elizablth. 

4. ESSAY on the NATURE and OPERATION of 
FINES and RECOVERIES. By WILLIAM CRUISE, 
Efq. of Linccln’s-Inn. The Second Edition, with large 
Additions. Two Volumes, Octavo (ufually bound in 
One), 9s. bound. 

5. THE BANKRUPT LAWS. By WILLIAM 
COOKJE* Efq. of Lincoln’s-Inn. The Second Edition, 
with confiderable Additions of new Cafes, in Two 
Volume?, OCtavo, price 12s. bound. 

e. READING on the STATUTE of USES, 
27 Hen. VII. c. 10. By LORD BACON. A New 
Edition, Octavo, puce is. 6d. 

7. OPINIONS of EMINENT COUNSEL in 
CASES chiefly relating to CONVEYANCES. Two 
Volumes, OCtavo, price 14s. bound. 

fit TlHis Collection confifts principally of Opinions 
of that late Eminent Conveyancer Mr. Booth. 








